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Presenter
Presentation Notes
Presenter Note: This presentation is intended to help A/Es explain to their clients what they mean when they say that a particular contract clause is uninsurable, and, more importantly, why that should matter to clients. Feel free to rearrange slides, add slides, or use only a couple of slides. The speaker notes are suggestions only; we recommend you replace them with notes that are tailored to your audience and your goals in giving this presentation. In this presentation, we’ll discuss “uninsurable” contract clauses. What does it mean when an A/E says that a contract clause is not insurable under its professional liability insurance? Why are certain clauses uninsurable? And why should project owners care about this at all?We’ll look at eight of the most common “uninsurable” clauses, explain why they aren’t covered, and suggest alternative insurable language. We hope that this presentation will help make the case for insurable agreements that protect the interests of both parties involved – A/E and Owner alike. 



Legal Disclaimer 
• The information contained herein is intended for 

informational purposes only and does not constitute legal 
advice. Any comments, suggestions, ideas, and clauses 
presented in this program are for general reference and 
may not be applicable to your specific circumstances. They 
are offered for educational and discussion purposes only, 
and should not be implemented without review and 
approval by your own competent legal counsel, 
experienced in the law(s) of the jurisdiction in which the 
services will be provided and under which the contract will 
be enforced, and by your insurance advisors.  The authors 
and presenters of this program expressly disclaim any 
responsibility for damages arising from the use, application, 
or reliance upon the information contained herein.   
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Heard This Lately? 
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I can’t agree to this 
contract clause – it’s 
uninsurable. 

Presenter
Presentation Notes
I am sure you’ve heard this before - - an A/E stating that s/he can’t agree to a certain contract clause because it’s “uninsurable.” But what does that really mean?



What Does “Uninsurability” Mean? 

• A few (wrong, but understandable) ideas: 
– A/E is bluffing 
– A/E has substandard insurance 
– A/E just doesn’t want to stand behind its work 

• Today, we’ll explore 
– What “uninsurability” really means 
– Why it matters to project owners 
– Common problem clauses and how to fix them 
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Presenter
Presentation Notes
There are many common misconceptions about what it means to say that a contract clause is uninsurable. It might seem like a negotiating tactic that A/Es use to get more favorable terms. It can lead project owners to wonder if the A/E has substandard insurance that doesn’t cover the expected risks of architectural or engineering practice. It could even lead owners to believe that the A/E doesn’t want to stand behind its work. Today, we’re going to explore what uninsurability really means, why it matters to project owners, and how to fix some uninsurable clauses that crop up fairly often in owner-drafted contracts.



What We Mean by “Uninsurable” 

• Contract clause is not fully covered under PL 
– Coverage gap not necessarily limited to one insurer 
– Typically the policy language in question is “industry 

standard” – to the extent such a standard exists 

• To extent it is not, A/E firm must fund the loss 
• Does NOT mean 

– Policy is “null and void” 
– Destroys all coverage under the policy 
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Presenter
Presentation Notes
So here’s what we mean when we say that a contract clause is “uninsurable” – it means that the contract clause does not have full coverage under the A/E’s professional liability insurance policy.  Even though all professional liability policies are different, they have some common elements. The most common uninsurability problems stem from policy language that is “industry standard” – to the extent that such a standard exists.To the extent a loss is not covered by the A/E’s professional liability insurance, the A/E firm will have to fund that part of the loss with its own money.  So uninsurability doesn’t mean that the entire policy becomes “null and void” or that all coverage is destroyed under the policy because the A/E happened to agree to some uninsurable contract language. At this point, Owners may wonder why they should care about how the A/E funds a loss. Why would it matter whether an A/E pays for damages it causes with insurance money or with its own funds?



Contractors vs. A/Es 

• Insurance: Mostly CGL 
• Assets: $$$, equipment 

• Insurance: Mostly PL 
• Assets: Chairs, used PCs 
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Presenter
Presentation Notes
To understand why the Owner might have an interest in whether or not insurance covers damages that were caused by an A/E’s negligence, it is helpful to compare A/Es to another party with whom the Owner has a contract – the construction Contractor. The Contractor buys insurance, too, and the policy that is most likely to come into play if the Contractor causes damages is the Commercial General Liability policy (also known as “CGL”). Note that CGL only covers bodily injury and property damage – not economic losses like delay damages – and doesn’t cover damages to the Contractor’s own work. The Contractor typically purchases bonds to cover its performance, and those bonds are backed by the Contractor’s assets. For this reason, a Contractor will be well capitalized, both in terms of cash holdings and in the form of assets and equipment that can be seized if the Contractor does not make good on its contractual promises.Now lets compare the A/E firm. Although the A/E firm carries CGL insurance too, it’s the A/E’s PL policy that provides financial security for the A/E’s negligent acts, errors or omissions on the project. As we will see, the A/E policy is quite broad, covering not only bodily injury and property damage, but also economic loss. Coverage under the PL policy is of paramount importance for the A/E firm, because the firm typically will not retain a large amount of assets and also has little in the way of equipment or tangible assets that can be sold to satisfy a judgment.  Having financial security to cover a loss matters not just to the party responsible for paying for it, but also the party who has incurred the loss and who needs to be made whole for it. It’s easy to see that PL insurance is the primary source of financial security for the A/E firm (and its client, the Owner).



But Our Lawyer Wrote this Contract! 

• Transactional lawyers draft contracts 
– Want to get “best” terms and shift most risk 

• But litigators settle (and sometimes try) cases 
– Know it’s hard to settle when defendant’s 

uninsured 

• Skilled lawyer ≠ insurance expert 
– Especially about A/E professional liability 
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Presenter
Presentation Notes
Why would an Owner’s lawyer draft a contract that includes uninsurable terms? There are a few reasons. The first is that transactional lawyers – not litigators – draft contracts. The transactional lawyer may see it as his/her mission to put together a contract that gives all advantages to its client, the Owner, and shifts most of the risk to the other contracting party, the A/E.  (If a litigator was drafting the contract, he or she might be more attuned to the fact that uninsurable clauses make it much more difficult to resolve disputes and claims when they do arise.) Compounding the problem is the fact that even the most skilled lawyers may not be well-versed in A/E professional liability insurance and what it covers (and doesn’t). 



Insurance Helps Resolve and Fund Claims 

• Most civil cases don’t go to trial (only 5% do) 
• Lack of coverage creates settlement problems 

– Coverage issues delay and complicate settlement 
– Collecting from an insurance company is simple 
– Collecting from an A/E defendant will be hard 

• Uninsurable contract provisions must be 
deployed – if at all – with this in mind 
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Presenter
Presentation Notes
The truth is that having PL insurance coverage for a claim not only helps fund coverage but also helps claims get settled quickly. As you may know, most civil cases do not go to trial – only about 5% ever do. That means that the vast majority of cases are settled out of court. If some of the claims are not covered, this will delay and complicate settlement negotiations. The truth is that collecting money from an insurance company for a covered claim is (relatively) simple. Collecting money from an A/E defendant who is not covered for a claim will be difficult and may even be impossible.An Owner who chooses to keep uninsurable provisions in its contract for professional services must keep these drawbacks in mind. In many cases, they will end up outweighing the perceived advantages of the uninsurable terms. 



A/E PROFESSIONAL LIABILITY 
INSURANCE OVERVIEW 

This will be quick and relatively painless  
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Presenter
Presentation Notes
To understand why some terms are not covered by PL insurance, it’s necessary to engage in a brief review of what the policy covers and how it works, because PL insurance is different than many other types of coverage with which sophisticated project Owners are familiar. I will do my best to make this quick and relatively painless.



A/E PL Coverage Is Broad 

• Covers damages 
– Bodily injury 
– Property damage 
– Economic loss (wow!) 

• To the extent caused by  
– A/E’s  
– Negligent  
– Performance of professional services 
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Presenter
Presentation Notes
As we’ve mentioned previously, the coverage that PL insurance provides is very broad. It covers bodily injury, property damage, and economic loss. That last coverage is both unusual – remember, CGL doesn’t provide economic loss coverage – and very important for both A/E and Owner. If the Owner suffers economic losses due to the A/E’s negligent design, it’s very important that there be some way for the A/E to make good that loss.Here’s a pretty simple statement of what PL insurance covers: Damages, to the extent caused by the A/E’s negligent performance of professional services. All of those words have meaning here. The policy only covers damages caused by the A/E – not by other parties. Typically , the A/E PL policy only covers damages caused by the A/E’s negligence – that is, the A/E’s failure to perform with the degree of care and skill that a reasonable, similarly situated A/E would use under similar circumstances. And finally, the damages must arise from the A/E’s performance of professional services, which is typically a defined term in the policy. 



A/E PL Coverage Is Not Unlimited 

• Subject to deductible or self-insured retention 
• Subject to policy limits 

– “Eroding” limits – depleted by $ spent to defend 
and settle all claims in same policy year 

– When is a $1MM policy not worth $1MM? 
• Subject to policy exclusions, such as… 

– Contractual Liability 
– Express Warranties and Guarantees 
– Insured vs. Insured 
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Presenter
Presentation Notes
Though the A/E PL policy’s coverage is broad, it is not unlimited. Here are some important limitations on policy coverage. Deductible. With the exception of the very smallest firms, most PL policies have a deductible or self-insured retention that must be satisfied by the insured (and may include both expense and indemnity payments). This is typically a large number – one rule of thumb that underwriters sometimes use is that the deductible should be about 1% of the firm’s gross annual revenue (although this rule doesn’t work well for the very smallest and very largest A/E firms). Policy Limits. Like all insurance policies, PL policies have policy limits, but they operate in an unusual way. Let’s say that a PL policy has a limit of $1 million for each claim, $1 million in the aggregate. This means that $1 million is the most that the insurer will spend on any one claim, but also that $1 million is the most that the insurer will spend on defense and indemnity payments for  all claims made during that policy year – no matter how many or few of them there happen to be. You can think of it as the insurer putting away $1 million in the bank at the beginning of the policy term to cover defense and settlement of all claims that are made during that year. When the money’s gone, it’s gone, and no more will be available to defend or settle other claims made in that year. Example: If you have a $1MM policy, but have settled a claim in that same policy year that cost $50K to settle and $50K to defend, there’s only $900K left in the “bank” for all other claims made in that policy year. For this reason, some people call PL policy limits “eroding” or “wasting” or “burning” limits – they simply mean that sums spent to defend or settle any one claim made in a policy year “erode” the limits available to defend and settle all other claims made in that policy year.  So the answer to the riddle on the screen – “When is a $1MM policy not worth $1 MM” – is “When money has already been spent to defend and/or settle claims made in that policy year.” Exclusions. These, of course, are the big limitations on PL policy coverage. In a minute, we’ll discuss two of the most important ones when it comes to uninsurability: the Contractual Liability exclusion, and the exclusion of coverage for claims arising out of Express Warranties and Guarantees. 



A/E PL Policies Are Non-Standard 

• No ISO forms – all are different 
• Policy language differs from carrier to carrier 
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Presenter
Presentation Notes
As we mentioned earlier, PL polices are all different. There is no “standard” or “ISO” (which, by the way, stands for Insurance Services Office) form, as there is for CGL (Commercial General Liability) or for other policies. And there are many, many different carriers of A/E PL insurance – some put the number of insurers at 50 or even more. For all their differences, however, the policies do have some common terms and exclusions, and a couple of these are at the heart of most insurability problems. Let’s take a look at how these operate in some of the most common uninsurable contract clauses in professional services agreements between the Owner and the A/E.



COMMON “INSURABILITY” 
PROBLEMS IN CONTRACTS 

Why some clauses are “uninsurable” and what that means for you 
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Presenter
Presentation Notes
We’re going to look at some of the very most common insurability problems in professional services agreements, and discuss why these terms are uninsurable and what that means for A/Es and Owners. 



Common Contract Insurability Issues 

1. Elevated Standard of Care 
2. Indemnity with Duty to Defend 
3. Indemnity for Damages Not Caused by A/E’s 

Negligence 
4. Owner as Additional Insured  
5. Guarantees and Warranties 
6. Prevailing Party Fee Clauses 
7. Guaranteeing Contractor’s Work 
8. Responsibility for Site Safety 
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Presenter
Presentation Notes
[Presenter note: Don’t spend too long on this slide – it’s just a list of the contract clauses you’ll be addressing in detail in the next group of slides.]These are the uninsurable contract clauses we see the most in agreements for professional services. We’ll discuss each of them in the following slides. 



#1: Elevated Standard of Care 

“Consultant shall perform its 
services in accordance with the 
highest standard of care…” 

• “Highest” exceeds normal legal standard of 
care 

• To the extent this clause obligates the A/E to 
achieve a standard greater than law  would 
otherwise require, it is “uninsurable” 
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Presenter
Presentation Notes
The problem with the proposed clause is that it changes the standard of care that the A/E would normally owe to its client and raises that standard higher than what the law would ordinarily require of the A/E. We’ll discuss the coverage problem in a minute, but let’s first look at how this contract language operates to change the “standard of care” by which the A/E’s performance would ordinarily be judged.



What’s the “Normal” Standard? 

• Normally, A/E’s performance is measured by 
the legal standard of care 
– Doing what a reasonable design professional 

would do under similar circumstances 
– NOT perfection  

• Applies even if contract is silent on this point 
• Failure to meet this standard = negligence 
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Presenter
Presentation Notes
Unless the contract says otherwise, the law does not require perfect performance of the A/E.  Normally, the A/E owes its client a duty to perform as a reasonable A/E would do under similar circumstances. If the agreement is silent on the issue of duty of care, the A/E’s performance will be judged according to this standard. If the A/E “breaches” (= fails to meet) this duty to its client, and that breach causes damages to the client, the A/E is “negligent” and is liable to pay damages to the client. This, typically, is the essence of what the A/E professional liability insurance policy intends to cover – that is, damages caused by the negligence of the insured A/E.



What’s the Coverage Problem? 

• Policy exclusion bars coverage 
• “Contractual Liability” exclusion  

– No coverage for liability assumed by 
contract 

– UNLESS A/E would be liable in 
absence of contract 

• A/E would have no duty to meet 
the “highest” standard except for 
this contract language 
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Presenter
Presentation Notes
The clause requiring the A/E to meet the “highest standard of care” changes the standard from what the law would normally require, and this creates a coverage problem. Professional liability policies have a “Contractual Liability” exclusion that bars coverage for liability the A/E assumes by contract - - unless the A/E would have been liable in the absence of the contract. [Yes, that is a confusing bit of insurance-speak.] Maybe it’s easiest to think about it this way: What standard of care would apply to the A/E if the Owner’s proposed clause were not in the contract? As noted in the previous slide, the A/E would be obligated to do what a reasonable A/E would do under similar circumstances. But what standard does the Owner’s proposed clause call for? The Owner’s contract calls for the “highest” standard of care – in other words, perfection. And there’s the problem. No project is perfect, and no design is perfect. Insurers are not in the business of insuring against a sure thing – and imperfection is a sure thing in every design and on every project. An insurer who backs a promise of perfection is on a collision course with reality and financial ruin. 



An Insurable Standard of Care 

The standard of care for all 
professional engineering and 
related services performed or 
furnished by Engineer under this 
Agreement will be the care and 
skill ordinarily used by members 
of the subject profession 
practicing under similar 
circumstances at the same time 
and in the same locality. 
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From EJCDC E-500, § 6.01A 

 

Presenter
Presentation Notes
Here is a more insurable standard of care. This one comes from a form agreement prepared by a committee of the engineers’ professional societies [EJCDC = Engineers Joint Contract Documents Committee]; the contracts published by the American Institute of Architects have a similar clause in their Owner/Architect agreements. [Speaker note: Be prepared to address the assertion that EJCDC and AIA documents are one-sided and written to give all the advantages to the engineers and architects. If this comes up, remind your audience that these contracts are vetted by owners’ groups to make sure that the agreements strike a reasonable balance between both parties’ interests. It would make no sense for the EJCDC and AIA to publish contract documents that Owners would not use because they are too one-sided in favor of engineers and architects.]



Real World Analysis 

• Can’t A/Es get policies without this exclusion? 
– No 

• What if I want “highest” standard of care? 
– Will contract language change A/E performance? 
– Will coverage problems hamper settlement? 

• I don’t have problems getting A/Es to agree 
– They are not insured for this exposure 
– They are “betting” with their own money 
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Presenter
Presentation Notes
Here are some of the responses that Owners sometimes have to this discussion.They want to know why A/Es don’t buy policies without the “Contractual Liability” exclusion. The answer is that they can’t. Although, as we noted earlier, all A/E professional liability policies are different, this exclusion, in one form or another, is common to all of them. The insurer intends to provide coverage for the insured’s failure to meet the normal standard of care, not for the insured’s failure to meet a promise of perfection. They insist that they want the A/E to perform to the “highest” level of care. The common-sense answer is that the A/E firm already has plenty of incentive to do a good job, make clients happy, and maintain its good reputation in the marketplace. Inserting this heightened standard in the contract will change nothing about that, but it will create a coverage problem where none needs to exist. They say that they don’t have problems getting other A/Es to agree to this language. This may very well be true. But the Owner should bear in mind that those other firms are accepting risks that aren’t covered by their professional liability insurance, either. They are “betting” with their own money – whether they know it or not – and if problems arise, the other A/E firm may not be able to make it right using only its own funds. 



#2-3: Indemnity Clause Problems 

“A/E shall defend, indemnify and hold 
harmless Owner, its officers, 
directors and employees from and 
against any and all claims, damages, 
causes of action or allegations in 
any way arising out of or relating to 
A/E’s work on the project.” 
• Problem #2: Duty to defend Owner 
• Problem #3: Indemnity for damages not caused by 

A/E’s professional negligence 
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Presenter
Presentation Notes
Many Owner-generated contracts include a clause requiring the A/E to defend and/or indemnify the Owner. The clause shown here is fairly typical. There are actually two separate problems with this clause. Let’s talk about the insurability problem with the duty to “defend” the Owner first. After that, we’ll discuss the problems associated with requiring the A/E to defend the Owner for damages not caused by the A/E’s professional negligence. 



#2: Duty to Defend 

• Obligates A/E to pay for Owner’s defense 
– Obligation arises as soon as a claim is made 
– Even if A/E turns out to have done nothing wrong 

• A/E would not normally owe this duty 
• Contractual Liability exclusion bars coverage 
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Presenter
Presentation Notes
When the A/E takes on the duty to “defend” the Owner, this means that the A/E will provide a lawyer for the Owner and pay that lawyer to defend the Owner. Moreover, in some states, such as California, the obligation to defend can be immediate – meaning the A/E might have to pay to defend the Owner as soon as the claim is brought, even before it is proven that the A/E was negligent in the performance of its professional services. In fact, the A/E might have to pay even if it is proven that the A/E had no liability for negligence!  Obviously, if the A/E did not contract to “defend” the Owner, the A/E would not have a duty to pay for the Owner’s defense. For that reason, the duty to defend is excluded from coverage under the A/E’s professional liability insurance policy by the Contractual Liability exclusion that we discussed in Problem #1.



#2: Fixing “Duty to Defend” Problem 

“A/E shall defend, indemnify and hold 
harmless (but not defend) Owner, its 
officers, directors and employees 
from and against any and all claims, 
damages, causes of action or 
allegations in any way arising out of 
or relating to A/E’s work on the 
project.” 
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Presenter
Presentation Notes
These are the changes that need to be made to make this clause more insurable. First, we have taken out the word “defend.” But this alone may not fix the problem, because in many states there must be an affirmative statement to the effect that there is NO obligation to defend. For this reason, we have added the “but not defend” clause.Even after these changes are made, we still need to remove the references to “claims,” “causes of action” and “allegations.” These words might be read to mean that the A/E has a duty to defend the Owner as soon as “claims,” “causes of action,” or “allegations” are made against the Owner – regardless of whether or not they are proven to have resulted from the A/E’s negligence. 



#2: Fixing “Duty to Defend” Problem 

23 

“A/E shall defend, indemnify and hold 
harmless (but not defend) Owner, its 
officers, directors and employees 
from and against any and all claims, 
damages, causes of action or 
allegations in any way arising out of 
or relating to A/E’s work on the 
project.” 

• Wait - - we still have another problem to fix… 
 

 

 

Presenter
Presentation Notes
This is what the indemnity clause would look like after the changes we discussed on the previous slide.  Those changes address the “duty to defend” problem - - but there is another issue we need to address. The language highlighted in yellow creates another insurability issue, which we’ll address in the following slides. 



#3: Indemnity for Damages Not 
Caused by A/E’s Negligence 

• Policy covers damages caused by A/E’s 
negligent performance of professional services 

• To the extent damages are caused by others, 
they are not covered 

• To the extent damages not caused by A/E’s 
negligence, they are not covered 

• Contractual Liability exclusion 
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Presenter
Presentation Notes
The A/E PL policy covers damages that are caused by the A/E’s negligent performance of professional services. If the A/E signs a contract whereby it assumes responsibility for damages caused by others, ordamages that are caused by the A/E, but not by the A/E’s negligent performance of professional servicesthose damages are excluded from coverage under the A/E’s professional liability policy by the Contractual Liability exclusion, because the A/E would not be liable for these damages without this contract language.



` 

#3: Fixing “Damages Not Caused by 
A/E’s Negligence” Problem 
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“A/E shall defend, indemnify and hold 
harmless (but not defend) Owner, its 
officers, directors and employees 
from and against any and all claims, 
damages, causes of action or 
allegations in any way arising out of 
or relating to A/E’s work  to the 
extent caused by A/E’s negligent 
acts, errors, or omissions in the 
performance of professional services 
on the project.” 

Presenter
Presentation Notes
To cure the Contractual Liability problem, the indemnity should only apply to the extent damages are caused by the A/E’s negligence. This will help prevent an insurability dispute over the A/E possibly being asked to pay for damages caused by other parties, or damages that were not caused by the A/E’s negligent performance of professional services. 



More Insurable Indemnity Clause 

26 

“A/E shall indemnify and hold 
harmless (but not defend) Owner, its 
officers, directors and employees 
from and against any and all damages 
to the extent caused by A/E’s 
negligent acts, errors, or omissions 
in the performance of professional 
services on the project.” 

Presenter
Presentation Notes
Here is a more insurable indemnity clause. Our changes increase the likelihood that this indemnity clause will find coverage under the A/E’s professional liability insurance policy. That is good for the Owner as well as for the A/E. 



#4: Owner as Additional Insured 

“A/E shall name Owner as an 
additional insured on all 
policies…” 
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Presenter
Presentation Notes
You might think of this language as “boilerplate,” but it states a contract requirement that no A/E firm can meet. 



#4: Owner as Additional Insured 

“A/E shall name Owner as an 
additional insured on all 
policies…” 

• Uninsurable with respect to PL 
• Owner can’t be Additional Insured on PL 

– Owner is not an A/E 
– Not what the insurer bargained for 
– Insured vs. Insured exclusion 
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Presenter
Presentation Notes
Unlike many of the other insurability issues we’re discussing today, this one is simple. The Owner cannot be named as an additional insured on the A/E’s professional liability insurance policy.  There are a couple of reasons for this:Owner is not performing professional services and that’s what the PL policy covers. Typically, the Owner is not an A/E. Remember what the policy covers – damages arising out of the A/E’s performance of professional services. The Owner will not be providing professional services and thus the PL policy coverage could not apply to the Owner. Coverage for the Owner is not what the insurer bargained for. But even if the Owner were an A/E, it would need to obtain its own coverage. Only the A/E’s professional liability exposure is considered and bargained for during the underwriting process. Even if the Owner could be added as additional insured, coverage would be barred by the “Insured vs. Insured” exclusion. The PL policy excludes coverage for claims made by one insured against another. Making the Owner an additional insured on the A/E’s policy would destroy coverage for any claim made by the Owner against the A/E! That is exactly the opposite of the result the Owner is trying to achieve with this language. 



“But the Contractor Does It…!” 

• Contractor can make Owner an additional 
insured on Contractor’s CGL policy 

• A/E cannot make Owner an additional insured 
on A/E’s PL policy 
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Presenter
Presentation Notes
It is true that the Contractor can add the Owner (and the A/E) as an additional insured under the Contractor’s CGL policy. In fact, the A/E can make the Owner an additional insured under the A/E’s CGL policy, too. (Note, though, that the A/E’s CGL policy will have an exclusion for professional liability – so it is not a source of recovery for A/E PL claims.)But with respect to the PL policy, the answer is different. For all the reasons stated in the previous slide – Owner not an A/E, not what the insurer bargained for, coverage destroyed by Insured vs. Insured exclusion – PL insurers will not agree to make the Owner an additional insured on the PL policy. 



#5: Guarantees and Warranties 

“A/E warrants that the project 
will comply with all laws, codes 
and regulations…” 
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Presenter
Presentation Notes
What’s the coverage problem with this contract clause?



#5: Guarantees and Warranties 

“A/E warrants that the project 
will comply with all laws, codes 
and regulations…” 
• PL policies have “Express Guarantees and 

Warranties” exclusion 
• Guarantees and warranties are likely to trigger the 

Contractual Liability exclusion  
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Presenter
Presentation Notes
There are a couple of coverage problems here:First, professional liability policies typically exclude liability assumed through “Express Warranties and Guarantees,” unless the A/E would have been liable in the absence of those warranties and guarantees. When an A/E guarantees or warrants something, the A/E is, in effect, promising that something is unequivocally true and totally accurate. Normally, the law requires the A/E to perform its professional services as a reasonable, similarly situated A/E would do under similar circumstances – it does not require a guarantee of the project outcome or of the A/E’s performance.And that brings us to the second coverage problem. Even if there were no exclusion for Express Guarantees and Warranties, the Contractual Liability exclusion would bar coverage because by guaranteeing or warranting its performance, the A/E takes on a liability it would not have in the absence of this contract. 



Other “Guarantee” Words 

Ensure, insure, assure, certify… 

• Often trigger PL policy exclusions: 
– Contractual Liability and/or 
– Express Guarantees and Warranties 
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Presenter
Presentation Notes
There are other “absolute-promise” words that operate like a guarantee or warranty, like “ensure,” “insure,” “assure,” and “certify.” When these words are used in a professional services agreement in connection with the A/E’s performance, they are likely to create an insurability problem under the Contractual Liability exclusion and/or the Express Guarantees and Warranties Exclusion – or both! 



#6: Prevailing Party Fee Clauses 

“…The prevailing party shall be 
awarded its attorneys’ fees and 
costs…” 
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Presenter
Presentation Notes
What’s the coverage problem with this contract clause?



#6: Prevailing Party Fee Clauses 

“…The prevailing party shall be 
awarded its attorneys’ fees and 
costs…” 

• Uninsurable 
• American Rule 

– Each party pays own lawyer 
– Compare English Rule: Loser pays both 

• Contractual Liability exclusion 
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Presenter
Presentation Notes
These “prevailing party” clauses are considered by some to deter frivolous litigation, because the loser will end up having to pay the other party’s legal fees. Whether or not you believe this to be true, these clauses create a coverage problem under the “Contractual Liability” exclusion. In the absence of a contractual provision to the contrary, courts in the United States generally do not award attorney’s fees to the “winner” or prevailing party. Each party remains responsible for its own legal fees. (This is not the case throughout the world – for example, in England, the general rule is “loser pays.”)Because a “Prevailing Party” clause obligates the A/E to pay legal fees and costs it otherwise would not have had to pay, it would not be covered by PL insurance.  



#7: Guaranteeing Contractor’s Work 

“A/E shall inspect the 
Contractor’s Work to ensure that 
it is in strict accordance with 
the contract documents…” 

35 

Presenter
Presentation Notes
A clause that requires the A/E to take responsibility for the Contractor’s Work poses significant insurability issues.



#7: Guaranteeing Contractor’s Work 

“A/E shall inspect the 
Contractor’s Work to ensure that 
it is in strict accordance with 
the contract documents…” 

• PL covers damages caused by A/E negligence 
• Not damages caused by other parties 
• “Inspect” and “ensure” 
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Presentation Notes
This provision is problematic because, like other clauses we’ve discussed today, it could require the A/E to pay for damages caused by another party – in this case, the Contractor – thus triggering the Contractual Liability exclusion on the professional liability policy.And there are two other issues. First, the reference to “strict accordance with the contract documents” is a problem because it could be interpreted to require the A/E to meet an elevated standard of care. Second, as we’ve already discussed in Problem #5, professional liability policies typically exclude liability assumed through express warranties and guarantees. As we have discussed, the word “ensure” can be read as a guarantee. And the word “inspect” can be interpreted to mean that the A/E has continuously scrutinized every aspect of the Contractor’s Work in a manner that amounts to a guarantee of the compliance of that Work with the contract documents.



#7: Fixing the Problem 

“A/E shall inspect observe the 
Contractor’s Work to ensure that 
endeavor to determine, in 
general, whether it is in strict 
accordance with the contract 
documents…” 
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Presentation Notes
The uninsurability problems in this clause are addressed by editing it to more accurately reflect the A/E’s role in making site visits. The A/E observes, rather than “inspects,” the Contractor’s Work with the purpose of making a general determination, rather than a guarantee, of the conformance of that Work with the contract documents. 



#8: Responsibility for Site Safety 

“A/E shall report all safety 
hazards to owner…” 
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Presentation Notes
What’s the insurance problem with this contract clause?



#8: Responsibility for Site Safety 

“A/E shall report all safety 
hazards to owner…” 

• Contractor controls site and workers 
• Contractor is trained in site safety 
• Risk should be assigned to the party             

best able to control that risk 
• On fault line between GL and PL 
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By agreeing to the proposed language, the A/E takes responsibility for a duty that belongs to the Contractor. The Contractor has a continuous presence at the jobsite, supervises the workers, and is trained in jobsite safety. By contrast, the A/E visits the site from time to time, does not control the workers or the site, and typically has little or no site safety training. It is a general principle of risk management to assign a risk to the party best able to control the risk. Here, that party best able to control the risks of jobsite hazards is clearly the Contractor – not the A/E. The Owner has a clear interest in keeping the Contractor responsible for site safety. Giving another party some nebulous responsibility for safety does not make the jobsite twice as safe – if anything, it makes the site less safe because the lines of responsibility for safety are now blurred. You might think that the proposed clause simply obligates the A/E to report to the Owner any safety hazards the A/E happens to spot when the A/E visits the site.  But there is another, far broader interpretation of this language.  If a worker is injured at the jobsite and files a suit, that worker is likely to cite this contract language as evidence that the A/E took responsibility for identifying all safety hazards at the jobsite and reporting them to the Owner. Although that may sound unreasonable, experience tells us that this sort of allegation is quite likely.  For the A/E, coverage for this third-party claim is dicey; you might say that it falls on the fault line between CGL and PL. The A/E could end up with coverage under neither policy, or with rights reserved on one or both. 



More Insurable Clause 

“…A/E shall not have control over, 
charge of, or responsibility for the 
construction means, methods, 
techniques, sequences or procedures, 
or for safety precautions and 
programs in connection with the Work, 
nor shall A/E be responsible for the 
Contractor’s failure to perform the 
Work in accordance with the 
requirements of the Contract 
Documents.” 
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Here is a more insurable clause. It clarifies that the Contractor, rather than the A/E, has responsibility for construction means, methods, techniques, sequences, procedures, and for jobsite safety. It also makes it clear that the Contractor is responsible for performing its Work in accordance with the Contract Documents.



#9: Everything Else 

• Be open to discussion of insurability issues 
• Ask to see the policy language 
• Get help from your insurance advisor 
• A/E’s insurance advisor may be helpful also 
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Presentation Notes
Although we promised to show the top eight contract insurability problems, here’s the ninth – everything else! Be open to a discussion of insurability issues with your A/Es. Remember, it’s in both parties’ interests to have the most comprehensive coverage possible under the professional liability insurance policy. Having a useful discussion might involve asking to see the specific policy language that is causing the insurability problem (remember, all PL policies are different), getting help from your own insurance advisor, and maybe involving the A/E’s insurance advisor in the discussion. Whether or not you agree to revise your proposed contract language, your willingness to have a reasonable discussion about insurability will get your relationship with your A/E off to an excellent start. 



WHAT POLICY LIMITS SHOULD YOU 
REQUIRE OF YOUR A/E? 

Not an “insurability” issue, but still relevant to this topic 
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This isn’t an insurability issue, but it comes up with some regularity when Owners negotiate contracts with A/Es. 



How Much Is Enough? 

• How much limit is enough? 
– Policy limits losses are uncommon 
– Consider the exposure and the A/E discipline 

• When you want additional security 
– Project specific limit endorsements 

• Attaches to A/E’s practice policy 
• Limits dedicated solely to your project 

– Project specific insurance policy 
• Policy dedicated solely to your project 
• Typically covers entire design team 

– Owner’s Protective Professional Indemnity policy 
• Protection against depleted limits 
• Protects Owner ONLY – not design team 
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Just a quick word about PL insurance requirements in your contracts. When you’re considering what limits to require, it’s important to keep in mind that the A/E is not the sole determinant of the success or failure of the projects. Sometimes, an Owner decides that the A/E on a $10MM project should have $10MM limits on its professional liability policy, but that is faulty logic. A mistake in the design is quite unlikely to cause the project to become worthless, and almost certainly there will be other insured parties involved in causing a large loss. It is worth considering that policy limits losses are rare on A/E PL policies. When deciding what limits the parties should carry, it’s important to consider the actual exposure – the loss that could be caused if the A/E made an error – as well as the discipline of the A/E. A mistake in structural engineering is likely to be far more costly than an error in interior design or landscape architecture. A “one size fits all” strategy is not sound risk management. There are other insurance products available to the Owner who wants additional security, including:Project specific limit endorsement. This is not a  free standing policy, but rather an endorsement to the policy the A/E carries to cover all of  the work performed in the A/E’s practice (= the “practice policy”). The endorsement sets up an additional pool of limits that are dedicated to just one project. Some of these  endorsements apply excess of the limits on the underlying practice policy, and  are called “specific job excess” or something similar. Others apply before the practice policy kicks in.Project-specific policy. This is a professional liability insurance policy dedicated to just one project.  It typically covers the entire design team and provides coverage for the period of design and construction and some period of years after substantial completion. These policies are quite expensive; they will be cost-effective only for very large projects. Owners Protective Professional Indemnity policy – often called OPPI. This policy kicks in if the A/E’s policy limits are depleted – it “sits excess” of the A/E’s insurance. It provides no coverage to the A/E – only to the Owner. The key with all of these additional protective products is to START THE DISCUSSION EARLY with the A/E (who, in turn will need to involve the A/E’s broker). These products take time to underwrite and must generally be in place before the start of construction – if not the start of design. And you will want to account for their cost in your agreement. 



Claims Made and Reported Coverage 

• Remember – the policy that matters is the one 
in force when the claim is made and reported 

• NOT necessarily the one in force when the 
mistake was allegedly made 
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One more word about PL policies. Unlike many business insurance policies with which you may be familiar, PL policies are written on a “claims made and reported” basis. This means that for coverage to exist, the claim must be made against the insured and reported to the insurer in the same policy period.It does not matter what limits the A/E has in force on the day that the alleged mistake is made – the relevant limits will be the ones on the policy that’s in force when the claim is made against the insured and reported to the insurer. (This is different from most other types of policy, which are written on an “occurrence” basis – the policy that is in force when the “occurrence” or accident happens is the applicable policy.)Practically speaking, this means that you may want to require the A/E to keep its policy in force with a certain policy limit for some time after substantial completion. Claims typically arise within the first couple years after substantial completion, and you’ll want the A/E to have appropriate policy limits in force if a claim happens. But be reasonable with respect to the amount of time you require your A/E to carry the coverage, and consider making that requirement contingent on commercial availability. Particularly over a long period of time, the market for A/E PL insurance can change such that certain terms or limits are no longer available to your A/E. Give your A/E an “out” if that should happen. 



INSURABILITY IS GOOD 
FOR A/Es AND OWNERS 

Why all of this matters 
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Presentation Notes
I hope that we’ve made the case that insurable contracts are good for A/Es and for project Owners. 



The Benefits of Insurable Contracts 

• Get claims resolved and funded ASAP 
• Increase financial protection for your project 
• Attract well-qualified consultants 

– Take contracts seriously 
– Not signing “bet the farm” contracts 
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To sum it all up – having insurable contracts is good for the Owner as well as the A/E because it provides financial protection for your project, and increases the likelihood that any claims of A/E negligence are resolved quickly so that project (and the relationship between the A/E and the Owner) can get back on track. It’s worth considering that the A/E firm that brings insurability issues to Owners’ attention is a firm that takes its projects and contracts seriously. And if an A/E is pushing back on uninsurable contract terms with you, you can be pretty sure that A/E is not signing “bet the farm” uninsurable contracts all over town, and will be around to help you with problems if they come up - - or with your next project. 



QUESTIONS? 

[Speaker’s Contact Information] 
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