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License Agreement
Before you use this EJCDC document:

1. Read this License Agreement in its entirety. As purchaser, you agree to comply with and are bound by the License Agreement’s terms, conditions, and instructions when you use the attached EJCDC document. Commencement of use of the attached  document indicates your acceptance of these terms, conditions, and instructions. If you do not agree to them, you should promptly return the materials to the vendor. 

2. This License Agreement applies to the attached document only. Other licensing terms and instructions may apply to other EJCDC documents. 
3. The Engineers Joint Contract Documents Committee ("EJCDC") provides EJCDC Design and Construction Related Documents (including but not limited to the EJCDC document that is attached, and all other documents in the EJCDC Construction Series, Engineering Series, Design-Build Series, Remediation Series, Procurement Series, and Narrative Series) and licenses their use worldwide. You assume sole responsibility for the selection of specific documents or portions thereof to achieve your intended results, and for the installation, use, and results obtained from EJCDC Design and Construction Related Documents.

4. You acknowledge that you understand that the text of the EJCDC Design and Construction Related Documents has important legal consequences and that consultation with an attorney is recommended with respect to use or modification of the text. You further acknowledge that EJCDC documents are protected by the copyright laws of the United States.

5. Make sure that you have the correct word processing software for the attached EJCDC document, which is distributed in Microsoft Word (.doc) format.

6. EJCDC allows the end user wide discretion in using and editing the attached document, subject to the provisions of the License Agreement.  You are advised, however, that EJCDC documents contain numeric and other cross-references, and that changes to one part of the document may affect other parts.  It is solely your responsibility to assure the adequacy and consistency of the final document for your purposes. 

How to Use This Document:

1. Although EJCDC has made reasonable efforts to achieve uniformity of formatting,  some document controls (e.g., bold, underline, font size, indentation, numbering, pagination, table of contents) may be affected by software versioning and translators, user settings, changes during editing, and other factors, and may require user intervention to restore intended format and appearance.  

2. The attached document is intended to be revised and modified to meet the project-specific needs of each use or application of the document. For the attached EJCDC document, it is not necessary to show changes to the text, through “Track Changes,” redline/strikeout, highlighting, or other means.  Users may choose to retain the attribution to EJCDC and its supporting organizations, such as document numbers, footers, and logos; or the user may delete these items, at user’s option. Both approaches are permitted. In other situations, the user may use only selected clauses from the document (for example, for inclusion in a different contract document). This is a permitted use. In all cases, however, the user must include one of the copyright notices set out in the License Agreement below.

3. The attached EJCDC document may contain “Notes to User,”  bracketed comments, or prompts that provide instructions for filling in project-specific information, selecting the appropriate clause from a list of options, or making additions or deletions, or that give background information regarding a particular provision. The user may (and in most cases should) delete these notes, comments, and prompts during the drafting process. 

4. The License Agreement typically is removed when a document is being prepared for use on a specific project. The terms of the License Agreement remain in effect regardless of whether it has been removed or remains attached to the document.

5. When a document is being prepared for use on a specific project, the user has the option of removing the EJCDC front cover page, and the “inside front cover page” containing specific information regarding the EJCDC sponsoring organizations. 

Limited License:

As purchaser, you have a limited nonexclusive license to:

1. Use the attached EJCDC document on any number of machines owned, leased, or rented by your company or organization.

2. Use the attached EJCDC document for bona fide contractual and project purposes.  Such purposes expressly include controlled distribution to bona fide bidders and proposers, either through direct transmittal in printed or electronic format or posting on a website or other electronic distribution point to which access is limited to bona fide bidders and proposers or others having direct interest in the contract or project. 

3. Copy the attached EJCDC document into any machine-readable or printed form for backup or modification purposes in support of your use of the document.

You further agree: 

1. To comply with all terms, conditions, and instructions in this License Agreement.

2. That all proprietary and intellectual property rights in the attached EJCDC document and all other EJCDC Design and Construction Related Documents are and shall remain the property of EJCDC and its sponsoring organizations.

3. To include the appropriate EJCDC copyright notice (selected from the versions below) on any copy, modified or finalized version, or portion of the attached EJCDC document. For this document, at a minimum one of the following EJCDC copyright notices must appear in a prominent location: 

If revisions are minimal, then use the copyright that is already stated in the published document: 

· Copyright © [EJCDC document date] National Society of Professional Engineers, American Council of Engineering Companies, and American Society of Civil Engineers. All rights reserved.

If revisions are extensive, or if only portions of the EJCDC document have been used, then use the following copyright notice: 

· This document is a MODIFIED version of EJCDC® Z-xxx, Copyright © 20xx by the National Society of Professional Engineers, American Society of Civil Engineers, and American Council of Engineering Companies, or is based in part on excerpts from EJCDC documents. Those portions of the text that originated in published EJCDC documents remain subject to the copyright.

4. To not use, copy, modify, or transfer the attached EJCDC document or any other EJCDC Design and Construction Related Documents, or any copy, modification or merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of the attached EJCDC document, or any other EJCDC Design and Construction Related Document, in printed or machine-readable format for resale, and any resale of this document in any format, are expressly prohibited.  Making the attached EJCDC document or any other EJCDC Design and Construction Related Document, in whole or in part, available or accessible on an uncontrolled, public-access website or other uncontrolled electronic distribution point—in any format whatever, whether with or without watermarks, as a Microsoft Word document or in portable document format (PDF)—is expressly prohibited.

5. As an EJCDC limited licensee you may seek advance written permission from the EJCDC Copyright Administrator to use the attached EJCDC document for educational purposes, subject to terms and conditions to be established by the Copyright Administrator for the specific educational use. 

Term:

This license is effective for three years after date of purchase, or six years after the last day of the year of issuance for the attached document (shown in the copyright notice), whichever occurs later, and shall terminate at that time, unless earlier terminated as provided herein, or unless EJCDC extends the term of this license to you, in writing, or publishes on the ejcdc.org website or the websites of the National Society of Professional Engineers, American Council of Engineering Companies, and American Society of Civil Engineers, an applicable extension of the term of license for a certain period of time for bona fide contractual and project or other authorized uses.  You agree upon termination to destroy the attached EJCDC Design and Construction Related Document along with all copies, modifications and merged portions in any form (except those copies already in actual project or contract use, or maintained in files or records of completed projects).

EJCDC reserves the right during the term of this agreement to provide access to the purchased document through alternative means, based on improvements or changes in technology, or to transition the document to secure document platforms or other formats, while maintaining user’s access privileges.

EJCDC from time to time publishes new, updated editions of the EJCDC Design and Construction Related Documents. EJCDC highly recommends the use of the most current editions of its documents.  EJCDC may, at its sole discretion, withdraw from authorized use any document that has been subsequently updated and for which the license has expired.  

You may terminate the license at any time by destroying the attached EJCDC document together with all copies, modifications and merged portions in any form (except those copies already in actual project or contract use, or maintained in files or records of completed projects). It will also terminate upon conditions set forth elsewhere in this License Agreement or if you fail to comply with any term or condition of this License Agreement. 

Limited Warranty:

If EJCDC has distributed this document on a compact disc, then EJCDC warrants the CD on which this document is furnished to be free from physical defects in materials and workmanship under normal use for a period of ninety (90) days from the date of delivery to you as evidenced by a copy of your receipt.  
There is no other warranty of any kind, either express or implied, including, but not limited to the implied warranties of merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, so the above exclusion may not apply to you. You may also have other rights which vary from state to state.

EJCDC does not warrant that the functions contained in EJCDC Design and Construction Related Documents will meet your requirements or that the operation of EJCDC Design and Construction Related Documents will be uninterrupted or error free.

Limitations of Remedies:

EJCDC’s entire liability and your exclusive remedy shall be: 
1. the replacement of the CD (if any) distributed by EJCDC, containing this document, provided such CD does not meet EJCDC's "Limited Warranty" and is returned to EJCDC’s selling agent with a copy of your receipt, or

2. if EJCDC’s selling agent is unable to deliver a replacement CD which is free of defects in materials and workmanship, you may terminate this Agreement by returning EJCDC Document and your money will be refunded.

As purchaser, you assume full responsibility for determining the suitability of this document to your purposes, and for the application and use of this document for contractual or project purposes. To the fullest extent permitted by law, in no event will EJCDC, its sponsoring organizations, its committee members, attorneys, consultants, authorized vendors, or advisors, or their respective staff members, employees, agents, or contractors, be liable to you or any other party for any damages, including any lost profits, lost savings, contractual liabilities, disappointed commercial expectations, economic loss, or other direct, incidental, or consequential damages arising out of the content, unenforceability, insufficiency, inadequacy, use or inability to use the attached EJCDC document or any other EJCDC Design and Construction Related Documents, even if EJCDC has been advised of the possibility of such damages, or for any claim by any other party.  

Some states do not allow the limitation or exclusion of liability for incidental or consequential damages, so portions of the above limitation or exclusion may not apply to you.

General:

You may not sublicense, assign, or transfer this license except as expressly provided in this License Agreement. Any attempt otherwise to sublicense, assign, or transfer any of the rights, duties, or obligations hereunder is void. If you transfer or purport to transfer such rights, duties, or obligations to another party, your license is automatically terminated.


This License Agreement shall be governed by the laws of the State of Virginia. If you have any questions concerning this License Agreement, or any requests or inquiries regarding the EJCDC copyright, you may contact EJCDC by writing to:


EJCDC Copyright Administrator

c/o National Society of Professional Engineers


1420 King Street


Alexandria, VA 22314


Phone: (703) 684-2845


Fax:   (703) 836-4875


e-mail: aschwartz@nspe.org 
You acknowledge that you have read this License Agreement, understand it and agree to be bound by its terms and conditions. You further agree that it is the complete and exclusive statement of the License Agreement and supersedes any proposal or prior agreement, oral or written, and any other communications between us relating to the subject matter of this License Agreement.



Information regarding the content of the attached EJCDC document and other EJCDC Design and Construction Related Documents may be obtained at ejcdc.org or from the following EJCDC sponsoring organizations: 

National Society of Professional Engineers

1420 King Street, Alexandria, VA  22314-2794

(703) 684-2882

www.nspe.org
American Council of Engineering Companies

1015 15th Street N.W., Washington, D.C.  20005

(202) 347-7474

www.acec.org
American Society of Civil Engineers

1801 Alexander Bell Drive, Reston, VA  20191-4400

(800) 548-2723

www.asce.org

This document has important legal consequences; consultation with an attorney is encouraged with respect to its use or modification. This document should be adapted to the particular circumstances of the contemplated Project and the controlling Laws and Regulations.
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INTRODUCTION

These Suggested Instructions to Bidders for Construction Contracts ("Instructions to Bidders" or “Instructions”) have been prepared for use with the Suggested Bid Form for Construction Contracts (“Bid Form”) (EJCDC® C-410, 2013 Edition); the Agreement between Owner and Contractor for Construction Contract (“Agreement”) (EJCDC® C-520, Stipulated Sum, or C-525, Cost-Plus, 2013 Editions); and the Standard General Conditions of the Construction Contract (“General Conditions”) (EJCDC® C-700, 2013 Edition). Their provisions are interrelated, and a change in one may necessitate a change in the others. See also the Guide to the Preparation of Supplementary Conditions (EJCDC® C-800, 2013 Edition) and the Commentary on the 2013 EJCDC Construction Documents (EJCDC® C-001, 2013 Edition).

These Instructions assume a competitive bidding process and the use of a Project Manual that contains the following documentary information for a construction project:

•
Bidding Requirements, which include the Advertisement or invitation to bid, the Instructions to Bidders, the Bid Form that is suggested or prescribed, all of which provide information and guidance for all Bidders, and Bid Form supplements (if any) such as Bid Bond Form and Qualifications Statement; and,

•
Contract Documents, which include the Agreement, performance and payment bonds, the General Conditions, the Supplementary Conditions, the Drawings, and the Specifications. (Note also that the Supplementary Conditions and other Contract Documents may refer to other documents that are provided to or made available to Bidders for reference purposes, but which are not Contract Documents.)

Together, the Bidding Requirements and the Contract Documents are referred to as the Bidding Documents. (The terms “Bidding Documents,” “Bidding Requirements,” and "Contract Documents" are defined in Article 1 of the General Conditions.) The Bidding Requirements are not Contract Documents because much of their substance pertains to the relationships prior to the award of the Contract, and has little effect or impact thereafter. Many contracts are awarded without even going through a bidding process, and thus have no Bidding Requirements, illustrating that the bidding items are typically superfluous to the formation of a binding and comprehensive construction contract. In some cases, however, a bid or proposal will contain numerous line items and their prices; in such case the actual bid or proposal document may be attached as an exhibit to the Agreement to avoid extensive rekeying.

The Instructions are accompanied by “Notes to User” and bracketed notes and prompts to assist in preparing the Instructions prior to distribution to prospective Bidders. The provisions have been coordinated with the other forms produced by EJCDC. Much of the language should be usable on most projects, but modifications and additional provisions often will be necessary. When modifying the suggested language or writing additional provisions, the user must check the other documents thoroughly for conflicts and coordination of terms, and make appropriate revisions in all affected documents.

All parties involved in a construction project benefit significantly from a standardized approach in the location of subject matter throughout the documents. Experience confirms the danger of addressing the same subject matter in more than one location; doing so frequently leads to confusion and unanticipated legal consequences. When preparing documents for a construction project, careful attention should be given to the guidance provided in EJCDC® N-122/AIA® A521, Uniform Location of Subject Matter (2012 Edition), available at no charge from the EJCDC website, www.ejcdc.org, and from the websites of EJCDC’s sponsoring organizations.

If CSI’s MasterFormat™ is being used for the Project Manual, consult MasterFormat™ for the appropriate document number and number the pages accordingly.

Instructions and restrictions regarding the use of this document are set out in the License Agreement that accompanied the document at the time of purchase. To prepare this document for use on a specific project, (1) remove the cover pages and this Introduction, (2) fill in Project-specific information and make revisions to the document, following the guidance in the Notes to Users and bracketed notes and prompts, and the advice of legal counsel, and (3) delete the Notes to Users and bracketed notes and prompts.
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ARTICLE 1 –  Defined Terms

1.01 Terms used in these Instructions to Bidders have the meanings indicated in the General Conditions and Supplementary Conditions. Additional terms used in these Instructions to Bidders have the meanings indicated below:

A. Issuing Office – The office from which the Bidding Documents are to be issued.

1. In addition to terms specifically defined, terms with initial capital letters in the Bidding Requirements include references to identified articles and paragraphs, and the titles of other documents or forms.

2. Additional defined terms applicable to the Bidding Requirements should be included here and should be used uniformly throughout the Bidding Requirements with initial capitals. Additional defined terms applicable to the Contract Documents should be included in the Supplementary Conditions. Note the difference in the meanings of the terms “Bidding Requirements” and “Bidding Documents,” as defined in the General Conditions, Paragraph 1.01.A.

3. It is strongly recommended that the Issuing Office be identified in the invitation to bid or advertisement. See EJCDC® C-111, Suggested Advertisement for Bids for Construction Contracts. If not, it should be identified in these Instructions.

ARTICLE 2 –  Copies of Bidding Documents

2.01 Complete sets of the Bidding Documents may be obtained from the Issuing Office in the number and format stated in the advertisement or invitation to bid.

2.02 Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor Engineer assumes any responsibility for errors or misinterpretations resulting from the use of incomplete sets of Bidding Documents.

2.03 Owner and Engineer, in making copies of Bidding Documents available on the above terms, do so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license for any other use.

4. Practices vary in the manner of issuing Bidding Documents, recording the names of document holders, and requiring deposits, charges, and refunding of deposits.

5. Many owners levy a non-refundable charge for a hard copy of the Bidding Documents, rather than using a deposit and refund system.  If the Issuing Office charges a deposit, then advise potential Bidders, either in the advertisement or invitation to bid, or when the copy is requested, of the terms under which the deposit will be returned (for example that the deposit will be refunded to each document holder of record that returns a complete set of Bidding Documents in good condition within 30 days after opening of Bids).

6. Some Owners will provide a digital version of the Bidding Documents to potential bidders, or allow the Bidding Documents to be posted and accessed in plan rooms; or in some cases will make the Bidding Documents available only electronically. If Bidding Documents are provided electronically, it is typical to use a secure PDF or similar format, with caveats regarding discrepancies between the electronic copy and hard copy. In certain cases the bidding process and the project may benefit from making some of the Bidding Documents available in accessible electronic format that allows bidders to make detailed quantity measurements and take-offs; if this is done, the Owner and Engineer must make decisions about risk allocations with respect to the accessible documents, and include appropriate terms, conditions, and disclaimers in these Instructions. Refer to General Conditions, Articles 2 and 3.

7. The duties of Engineer during the Bidding Phase should coincide with those assigned to Engineer in the professional services contract between Owner and Engineer (see Agreement between Owner and Engineer for Professional Services, EJCDC® E-500, Exhibit A).

ARTICLE 3 –  Qualifications of Bidders

3.01 To demonstrate Bidder’s qualifications to perform the Work, after submitting its Bid and within [_____] days of Owner’s request, Bidder shall submit (a) written evidence establishing its qualifications such as financial data, previous experience, and present commitments, and (b) the following additional information:

A. [Evidence of Bidder’s authority to do business in the state where the Project is located.]

B. [Bidder’s state or other contractor license number, if applicable.]

C. [Subcontractor and Supplier qualification information; coordinate with provisions of Article 12 of these Instructions, “Subcontractors, Suppliers, and Others.”]

D. [Other required information regarding qualifications]

[or]

3.02 Prospective Bidders shall submit required information regarding their qualifications by ____ [insert deadline for prequalification submittals].  Owner will review the submitted information to determine which contractors are qualified to bid on the Work.  Owner will issue an Addendum listing those contractors that Owner has determined to be qualified to construct the project. Bids will only be accepted from listed contractors. The information that each prospective Bidder must submit to seek prequalification includes (a) written evidence establishing its qualifications such as financial data, previous experience, and present commitments, and (b) the following additional information:

A. [Evidence of prospective Bidder’s authority to do business in the state where the Project is located.]

B. [Prospective Bidder’s state or other contractor license number, if applicable.]

C. [Subcontractor and Supplier qualification information; coordinate with provisions of Article 12 of these Instructions, “Subcontractors, Suppliers, and Others.”]

D. [Other required information regarding qualifications]

[or]

3.03 To demonstrate Bidder’s qualifications to perform the Work, Bidder shall submit with its Bid (a) written evidence establishing its qualifications such as financial data, previous experience, and present commitments, and (b) the following additional information:

A. [Evidence of Bidder’s authority to do business in the state where the Project is located.]

B. [Bidder’s state or other contractor license number, if applicable.]

C. [Subcontractor and Supplier qualification information; coordinate with provisions of Article 12 of these Instructions, “Subcontractors, Suppliers, and Others.”]

D. [Other required information regarding qualifications]

8. Use one of the three alternative Paragraphs 3.01.

9. As drafted, the first alternative 3.01 assumes that Owner’s request for qualifying information will be made after the Bids have been received and opened. The time allowed for Bidder to submit Owner-requested qualifications data varies.  Five to 10 days is typical.  It is recommended that the qualifications be requested from the three lowest Bidders, but in some cases—for example, an exceptionally tight bid spread, or low bids that seem unrealistic—Owner may wish to request the information from all Bidders.

10. If Owner will prequalify Bidders, such that only prequalified Bidders may submit Bids, then use the second alternative 3.01. The procedures and intricacies involved in the prequalification of Bidders require careful consideration before appropriate language is drafted. Also, many governmental bodies have specific requirements with respect to the prequalification of Bidders. The second alternative 3.01 is meant to provide a starting point for prequalification; some additional drafting likely will be needed.

11. If Owner prefers to obtain qualifying information from all Bidders at the time Bids are submitted, then use the third alternative 3.01.

12. Requirements for Bidders to obtain either authorized business status or state contractor licensing or both prior to submitting a Bid may preclude some entities, such as out-of-state corporations, from bidding due to the time required to obtain such status or license.  Some Owners modify the requirement to require only that Bidder submit evidence of its ability to obtain required authority or licenses within the time for acceptance of Bids. In all cases the bidding requirements must be consistent with state Laws or Regulations regarding business status and licensing.

13. Request submittal of contractor licensing information when the state in which the Project is located requires contractor licensing for the type of Project to be constructed.

14. It is desirable to itemize the data that all Bidders will be required to submit in order to demonstrate their qualifications for an award. Also, standards or criteria that will be applied in Bidder evaluation should be stated. These data should appear in this Article 3 in their entirety and may include specific language required by Laws or Regulations.

15. It is a good practice for Owner and Engineer to discuss the Bidder qualifications appropriate to each Project. If a Bidder’s qualification form is to be completed and submitted by Bidders, it should be provided with the Bidding Documents. Governmental bodies frequently have prescribed qualification forms. EJCDC recommends EJCDC® C-451, Qualifications Statement.  This form is suitable for submission by Bidders before, with, or after the Bid.

16. If there is a Disadvantaged Business Enterprise [DBE] requirement for the Contract, so indicate here. The DBE requirements are typically contract terms and should be stated in the Contract Documents. If reference is made here in the Instructions to Bidders to the required level of DBE participation, the criteria to be used, or other specific DBE requirements, such references must be fully consistent with the actual contract clauses.

3.04 A Bidder’s failure to submit required qualification information within the times indicated may disqualify Bidder from receiving an award of the Contract.

3.05 No requirement in this Article 3 to submit information will prejudice the right of Owner to seek additional pertinent information regarding Bidder’s qualifications.

3.06 Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s representations and certifications.

Bidders are usually asked to make certain representations as to genuineness of their Bids, the lack of collusion in connection therewith, and other related matters (see Bid Form, Articles 3 and 4).

ARTICLE 4 –  Site and Other Areas; Existing Site Conditions; Examination of Site; Owner’s Safety Program; Other Work at the Site

4.01 Site and Other Areas

A. The Site is identified in the Bidding Documents. By definition, the Site includes rights-of-way, easements, and other lands furnished by Owner for the use of the Contractor. Any additional lands required for temporary construction facilities, construction equipment, or storage of materials and equipment, and any access needed for such additional lands, are to be obtained and paid for by Contractor.

Any conditions set forth in easements obtained by Owner, including their availability to Contractor when Notice to Proceed is given, which may affect cost or performance of the Work, should be disclosed to Bidder. If the information is available at the time Bidding Documents are prepared, it should be added to Paragraph 4.01, and the exact language and anticipated availability of the easement or right-of-way should be included in the Contract Documents (usually the Supplementary Conditions). If important information is not yet available, appropriate statements should be made concerning assumptions to be made by Bidder and upon which Bidder may rely.

4.02 Existing Site Conditions

A. Subsurface and Physical Conditions; Hazardous Environmental Conditions

1. The Supplementary Conditions identify:

a. those reports known to Owner of explorations and tests of subsurface conditions at or adjacent to the Site.

b. those drawings known to Owner of physical conditions relating to existing surface or subsurface structures at the Site (except Underground Facilities).

c. reports and drawings known to Owner relating to Hazardous Environmental Conditions that have been identified at or adjacent to the Site.

d. Technical Data contained in such reports and drawings.

2. Owner will make copies of reports and drawings referenced above available to any Bidder on request. These reports and drawings are not part of the Contract Documents, but the Technical Data contained therein upon whose accuracy Bidder is entitled to rely, as provided in the General Conditions, has been identified and established in the Supplementary Conditions. Bidder is responsible for any interpretation or conclusion Bidder draws from any Technical Data or any other data, interpretations, opinions, or information contained in such reports or shown or indicated in such drawings.

3. If the Supplementary Conditions do not identify Technical Data, the default definition of Technical Data set forth in Article 1 of the General Conditions will apply.

17. Any cost to Bidders for obtaining copies of reports and drawings in Paragraph 4.02.A should be addressed here.

18. Note that the reports and drawings referenced in Paragraph 4.02 above are not Contract Documents. EJCDC recommends that they not be bound with or attached as an Appendix or otherwise to the Contract Documents in any manner that they might give the appearance of being part of the Contract Documents.

19. If Owner decides that it does not wish to identify any subsurface data in the reports and drawings furnished as Technical Data entitled to reliance by Bidders, and does not want the default definition of Technical Data to apply—a decision that would be contrary to EJCDC’s recommended practices—then the Supplementary Conditions and these Instructions should affirmatively state that there is no data on which Bidders may rely, and Owner should revise the General Conditions’ definition of Technical Data to avoid its default operation.

20. If the Contract Documents include use of a Geotechnical Baseline Report, it should be furnished to the Bidder as a proposed Contract Document and included in the Project Manual. Revise Paragraph 4.02 above to include the following Paragraph 4.02.A.4:

4. Geotechnical Baseline Report: The Bidding Documents contain a Geotechnical Baseline Report (GBR). The GBR describes certain select subsurface conditions that are anticipated to be encountered by Contractor during construction in specified locations (“Baseline Conditions”). The GBR is a Contract Document.

The Baseline Conditions in the GBR are intended to reduce uncertainty and the degree of contingency in submitted Bids. However, Bidders cannot rely solely on the Baseline Conditions. Bids should be based on a comprehensive approach that includes an independent review and analysis of the GBR, all other Contract Documents, Technical Data, other available information, and observable surface conditions. Not all potential subsurface conditions are baselined.

Nothing in the GBR is intended to relieve Bidders of the responsibility to make their own determinations regarding construction costs, bidding strategies, and Bid prices, nor of the responsibility to select and be responsible for the means, methods, techniques, sequences, and procedures of construction, and for safety precautions and programs incident thereto.

B. Underground Facilities: Information and data shown or indicated in the Bidding Documents with respect to existing Underground Facilities at or adjacent to the Site are set forth in the Contract Documents and are based upon information and data furnished to Owner and Engineer by owners of such Underground Facilities, including Owner, or others.

C. Adequacy of Data: Provisions concerning responsibilities for the adequacy of data furnished to prospective Bidders with respect to subsurface conditions, other physical conditions, and Underground Facilities, and possible changes in the Bidding Documents due to differing or unanticipated subsurface or physical conditions appear in Paragraphs 5.03, 5.04, and 5.05 of the General Conditions. Provisions concerning responsibilities for the adequacy of data furnished to prospective Bidders with respect to a Hazardous Environmental Condition at the Site, if any, and possible changes in the Contract Documents due to any Hazardous Environmental Condition uncovered or revealed at the Site which was not shown or indicated in the Drawings or Specifications or identified in the Contract Documents to be within the scope of the Work, appear in Paragraph 5.06 of the General Conditions.

21. The Technical Data upon which Bidder may rely should be identified in the Supplementary Conditions (see discussion in the Note following Paragraph 4.02 above, with respect to subsurface conditions, and in the Commentary, EJCDC® C-001).

22. In the event there are no data of the types referred to, it may be appropriate to revise the paragraphs above, and expressly state that there are no such data.

4.03 Site Visit and Testing by Bidders

A. Bidder shall conduct the required Site visit during normal working hours, and shall not disturb any ongoing operations at the Site.

23. If Site visits are to be conducted by appointment only, so indicate, and provide instructions for arranging the visit.

24. Any limitations on the time, area, or other terms and conditions of access for the Site visit should be stated.

B. Bidder is not required to conduct any subsurface testing, or exhaustive investigations of Site conditions.

Ordinarily Owner should not require Bidders to conduct detailed Site and subsurface testing and investigation because of the constraints of time and other practical considerations. However, under some circumstances it may be necessary for Owner to require such testing and investigation. If Owner chooses to require the Bidders to conduct testing or detailed investigations, the sentence above should be deleted and the specific testing or examination requirements inserted. Any such requirements for pre-Bid Site testing or examination should be realistic and clearly stated. Reasonable time must be allowed in the bidding period to permit Bidders to carry out these efforts.  Owner must make the Site available, and Owner should establish terms and conditions governing the investigations and tests, addressing such issues as Bidder’s liability insurance, locating and protecting existing utilities, Site restoration, and compliance with safety programs pertaining to the Site.

C. On request, and to the extent Owner has control over the Site, and schedule permitting, the Owner will provide Bidder access to the Site to conduct such additional examinations, investigations, explorations, tests, and studies as Bidder deems necessary for preparing and submitting a successful Bid. Owner will not have any obligation to grant such access if doing so is not practical because of existing operations, security or safety concerns, or restraints on Owner’s authority regarding the Site.

D. Bidder shall comply with all applicable Laws and Regulations regarding excavation and location of utilities, obtain all permits, and comply with all terms and conditions established by Owner or by property owners or other entities controlling the Site with respect to schedule, access, existing operations, security, liability insurance, and applicable safety programs.

E. Bidder shall fill all holes and clean up and restore the Site to its former condition upon completion of such explorations, investigations, tests, and studies.

4.04 Owner’s Safety Program

A. Site visits and work at the Site may be governed by an Owner safety program. As the General Conditions indicate, if an Owner safety program exists, it will be noted in the Supplementary Conditions.

4.05 Other Work at the Site

A. Reference is made to Article 8 of the Supplementary Conditions for the identification of the general nature of other work of which Owner is aware (if any) that is to be performed at the Site by Owner or others (such as utilities and other prime contractors) and relates to the Work contemplated by these Bidding Documents. If Owner is party to a written contract for such other work, then on request, Owner will provide to each Bidder access to examine such contracts (other than portions thereof related to price and other confidential matters), if any.

Article 8 of the General Conditions indicates that if such other work is to be performed, it will be noted in the Supplementary Conditions.

ARTICLE 5 –  Bidder’s Representations

5.01 It is the responsibility of each Bidder before submitting a Bid to:

A. examine and carefully study the Bidding Documents, and any data and reference items identified in the Bidding Documents;

B. visit the Site, conduct a thorough, alert visual examination of the Site and adjacent areas, and become familiar with and satisfy itself as to the general, local, and Site conditions that may affect cost, progress, and performance of the Work;

Bidder is expected to visit the Site and conduct an alert, heads-up, eyes-open, reasonable examination of the area and the conditions under which the Work is to be performed, and that is the intent of Paragraph 5.01.B. Any special requirements for such examination are to be set forth in writing (Paragraph 4.03 is the preferable location for such requirements).

C. become familiar with and satisfy itself as to all  Laws and Regulations that may affect cost, progress, and performance of the Work;

D. carefully study all: (1) reports of explorations and tests of subsurface conditions at or adjacent to the Site and all drawings of physical conditions relating to existing surface or subsurface structures at the Site that have been identified in the Supplementary Conditions, especially with respect to Technical Data in such reports and drawings, and (2) reports and drawings relating to Hazardous Environmental Conditions, if any, at or adjacent to the Site that have been identified in the Supplementary Conditions, especially with respect to Technical Data in such reports and drawings;

If there are no reports or drawings of the type referred to in this representation, either modify or delete the paragraph, and expressly state that there are none.

E. consider the information known to Bidder itself; information commonly known to contractors doing business in the locality of the Site; information and observations obtained from visits to the Site; the Bidding Documents; and the Site-related reports and drawings identified in the Bidding Documents, with respect to the effect of such information, observations, and documents on (1) the cost, progress, and performance of the Work; (2) the means, methods, techniques, sequences, and procedures of construction to be employed by Bidder; and (3) Bidder’s safety precautions and programs;

If the Bidding Documents do not identify any Site-related reports and drawings, modify this paragraph accordingly.

F. agree, based on the information and observations referred to in the preceding paragraph, that at the time of submitting its Bid no further examinations, investigations, explorations, tests, studies, or data are necessary for the determination of its Bid for performance of the Work at the price bid and within the times required, and in accordance with the other terms and conditions of the Bidding Documents;

G. become aware of the general nature of the work to be performed by Owner and others at the Site that relates to the Work as indicated in the Bidding Documents;

H. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that Bidder discovers in the Bidding Documents and confirm that the written resolution thereof by Engineer is acceptable to Bidder;

I. determine that the Bidding Documents are generally sufficient to indicate and convey understanding of all terms and conditions for the performance and furnishing of the Work; and

J. agree that the submission of a Bid will constitute an incontrovertible representation by Bidder that Bidder has complied with every requirement of this Article, that without exception the Bid and all prices in the Bid are premised upon performing and furnishing the Work required by the Bidding Documents.

The representations by Bidder in EJCDC’s Bid Form (EJCDC® C-410) and in both of its Owner-Contractor Agreements (EJCDC® C-520, Stipulated Sum, and EJCDC® C-525, Cost-Plus) are closely coordinated with the wording in this Article so that a change in one would necessitate changes in the others.

ARTICLE 6 –  Pre-Bid Conference

6.01 A pre-Bid conference will be held at the time and location stated in the invitation or advertisement to bid. Representatives of Owner and Engineer will be present to discuss the Project. Bidders are encouraged to attend and participate in the conference. Engineer will transmit to all prospective Bidders of record such Addenda as Engineer considers necessary in response to questions arising at the conference. Oral statements may not be relied upon and will not be binding or legally effective.

25. EJCDC recommends that Engineer record the prospective Bidders in attendance at the beginning and at the end of the pre-bid conference, and keep a record of the proceedings. If regulatory authorities having jurisdiction are also present, their attendance should be noted.

26.  It is most common for attendance at the pre-bid conference to be encouraged but not required, though practices vary by jurisdiction.  Mandatory pre-Bid conferences are not allowed in some jurisdictions. If Owner makes it mandatory that Bidders attend the pre-bid conference, this should be made clear in the instruction above and in the advertisement or invitation to bid, and the instruction should state the consequences of failure to attend.

ARTICLE 7 –  Interpretations and Addenda

7.01 All questions about the meaning or intent of the Bidding Documents are to be submitted to Engineer in writing. Interpretations or clarifications considered necessary by Engineer in response to such questions will be issued by Addenda delivered to all parties recorded as having received the Bidding Documents. Questions received less than seven days prior to the date for opening of Bids may not be answered. Only questions answered by Addenda will be binding. Oral and other interpretations or clarifications will be without legal effect.

7.02 Addenda may be issued to clarify, correct, supplement, or change the Bidding Documents.

27. The time in which Bidders’ questions must be submitted to receive consideration, set by EJCDC as seven days prior to the opening of bids, may be governed by Laws or Regulations, and should be modified in Paragraph 7.01 if necessary.

28. Addenda are not to be issued after Bid opening. If the administration of the bidding procedures is not conducted by Engineer (for example, if questions are to be submitted to Owner or to a construction manager), it may be appropriate to amend Article 7.

ARTICLE 8 –  Bid Security

8.01 A Bid must be accompanied by Bid security made payable to Owner in an amount of [_____] percent of Bidder’s maximum Bid price (determined by adding the base bid and all alternates) and in the form of a certified check, bank money order, or a Bid bond (on the form included in the Bidding Documents) issued by a surety meeting the requirements of Paragraphs 6.01 and 6.02 of the General Conditions.

29. Reference should be made to statutory requirements and applicable governmental regulations with respect to Bid security required on public projects. It may be necessary to delete Article 8 in its entirety and replace it with specific language required by Laws and Regulations. In the event such language does not provide for the release of Bid security to Bidders who decline to substitute Subcontractors, Suppliers, or other individuals or entities requested by Owner, as provided in Article 12 below, it may be necessary to make coordinated revisions.

30. Article 5 of the Bid Form should be carefully reviewed to ensure there will be no misunderstanding of the term “Bidder’s maximum Bid price.”

31. For recommended bid bond forms see EJCDC® C 430 (Penal Sum Form) and EJCDC® C 435 (Damages Form).

32. If a specific bid bond form, such as EJCDC® C-430 or EJCDC® C-435, is required, the form should be included in the Bidding Documents.

33.  Bid security is not universally used or required. When used, it is typically in the range of 5-10 percent.

8.02 The Bid security of the apparent Successful Bidder will be retained until Owner awards the contract to such Bidder, and such Bidder has executed the Contract Documents, furnished the required contract security, and met the other conditions of the Notice of Award, whereupon the Bid security will be released. If the Successful Bidder fails to execute and deliver the Contract Documents and furnish the required contract security within 15 days after the Notice of Award, Owner may consider Bidder to be in default, annul the Notice of Award, and the Bid security of that Bidder will be forfeited. Such forfeiture shall be Owner’s exclusive remedy if Bidder defaults.

34. The remedy provided Owner by Paragraph 8.02 for Bidder default presumes that a certified check, money order, or a Penal Sum Form Bid Bond, such as EJCDC® C-430, will be required.

35. If EJCDC’s Damages Form Bid Bond (EJCDC® C-435) or similar damages form is specified or permitted, the second sentence of Paragraph 8.02 should be revised to state that “…Owner may consider Bidder to be in default, annul the Notice of Award, and exercise its rights under the Bid Bond.”

8.03 The Bid security of other Bidders that Owner believes to have a reasonable chance of receiving the award may be retained by Owner until the earlier of seven days after the Effective Date of the Contract or 61 days after the Bid opening, whereupon Bid security furnished by such Bidders will be released.

36. Retaining the Bid security of those other Bidders that may be in line for contract award in the event of default by the initial Successful Bidder is a standard practice that provides Owner with similar security if award to one of the other Bidders becomes necessary.

37. The “61 days” is based on the fact that, as provided in Paragraph 2.01 of the Bid Form, Bids will remain subject to acceptance “for 60 days after the Bid opening.” Therefore, on the sixty-first day the Bids are no longer effective. Also see the Commentary on the 2013 EJCDC Construction Series Documents, EJCDC® C-001, in the section discussing Article 4 of the General Conditions, regarding the suggested schedule of events between opening of Bids and starting of Contract Times.

8.04 Bid security of other Bidders that Owner believes do not have a reasonable chance of receiving the award will be released within seven days after the Bid opening.

ARTICLE 9 –  Contract Times

9.01 The number of days within which, or the dates by which, [Milestones are to be achieved and] the Work is to be substantially completed, and completed and ready for final payment, are set forth in the Agreement.

[or]

9.02 Bidder shall set forth in the Bid the time by which Bidder shall achieve Substantial Completion, subject to the restrictions established in Paragraph 14.04 of these Instructions. The Owner will take Bidder’s time commitment regarding Substantial Completion into consideration during the evaluation of Bids, and it will be necessary for the apparent Successful Bidder to satisfy Owner that it will be able to achieve Substantial Completion within the time such Bidder has designated in the Bid. [If applicable include the following: Bidder shall also set forth in the Bid its commitments regarding the achievement of Milestones and readiness for final payment.] The Successful Bidder’s time commitments will be entered into the Agreement (or incorporated in the Agreement by reference to the specific terms of the Bid).

Use one of the two alternative Paragraphs 9.01, and delete the other. The first (and most common) alternative anticipates that the times for Milestones, if any, Substantial Completion, and completion of the Work in readiness for final payment have been set forth in the Agreement that is included in the Bidding Documents. The second alternative may be used to permit Bidders to designate the time of Substantial Completion in the Bids, as a factor in determining the Successful Bidder. In most cases Bidders will not be asked to designate the time in which it commits to achieving Milestones or readiness for final payment, and hence the sentence in brackets above should in most cases be deleted.  See note regarding price-plus-time (“A+B”) bidding following Paragraph 19.03 below.

ARTICLE 10 –  Liquidated Damages

10.01 Provisions for liquidated damages, if any, for failure to timely attain a Milestone, Substantial Completion, or completion of the Work in readiness for final payment, are set forth in the Agreement.

Liquidated damages amounts and terms should be stated in Article 4 of the Agreement.

ARTICLE 11 –  Substitute and “Or-Equal” Items

11.01 The Contract for the Work, as awarded, will be on the basis of materials and equipment specified or described in the Bidding Documents without consideration during the bidding and Contract award process of possible substitute or “or-equal” items. In cases in which the Contract allows the Contractor to request that Engineer authorize the use of a substitute or “or-equal” item of material or equipment, application for such acceptance may not be made to and will not be considered by Engineer until after the Effective Date of the Contract.

The EJCDC presumptive practice is that no substitute or “or-equal” materials or equipment will be considered until after the Effective Date of the Contract. However, some practitioners do consider, and some Laws and Regulations require, evaluations of substitutions and “or-equals” during the bidding period and issuance of Addenda when a substitute or “or-equal” is accepted. In such cases, use the second alternative Paragraph 11.01, immediately below.

[or]

11.02 The Contract for the Work, as awarded, will be on the basis of materials and equipment specified or described in the Bidding Documents, and those “or-equal” or substitute or materials and equipment subsequently approved by Engineer prior to the submittal of Bids and identified by Addendum. No item of material or equipment will be considered by Engineer as an “or-equal” or substitute unless written request for approval has been submitted by Bidder and has been received by Engineer at least 15 days prior to the date for receipt of Bids. Each such request shall comply with the requirements of Paragraphs 7.04 and 7.05 of the General Conditions. The burden of proof of the merit of the proposed item is upon Bidder. Engineer’s decision of approval or disapproval of a proposed item will be final. If Engineer approves any such proposed item, such approval will be set forth in an Addendum issued to all prospective Bidders. Bidders shall not rely upon approvals made in any other manner.

Note that the General Conditions draw a distinction between “or-equal” and substitute items of materials and equipment. Paragraph 7.04 of the General Conditions addresses “or-equals”; Paragraph 7.05 addresses substitutes.

11.03 All prices that Bidder sets forth in its Bid shall be based on the presumption that the Contractor will furnish the materials and equipment specified or described in the Bidding Documents, as supplemented by Addenda. Any assumptions regarding the possibility of post-Bid approvals of “or-equal” or substitution requests are made at Bidder’s sole risk.

ARTICLE 12 –  Subcontractors, Suppliers, and Others

12.01 A Bidder shall be prepared to retain specific Subcontractors, Suppliers, or other individuals or entities for the performance of the Work if required by the Bidding Documents (most commonly in the Specifications) to do so. If a prospective Bidder objects to retaining any such Subcontractor, Supplier, or other individual or entity, and the concern is not relieved by an Addendum, then the prospective Bidder should refrain from submitting a Bid.

12.02 Subsequent to the submittal of the Bid, Owner may not require the Successful Bidder or Contractor to retain any Subcontractor, Supplier, or other individual or entity against which Contractor has reasonable objection.

12.03 The apparent Successful Bidder, and any other Bidder so requested, shall within five days after Bid opening, submit to Owner a list of the Subcontractors or Suppliers proposed for the following portions of the Work:  [drafter should here list key categories of the Work; depending on the Project this might include electrical, fire protection, major equipment items, etc.].
If requested by Owner, such list shall be accompanied by an experience statement with pertinent information regarding similar projects and other evidence of qualification for each such Subcontractor, Supplier, or other individual or entity. If Owner or Engineer, after due investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or entity, Owner may, before the Notice of Award is given, request apparent Successful Bidder to submit an acceptable substitute, in which case apparent Successful Bidder shall submit a substitute, Bidder’s Bid price will be increased (or decreased) by the difference in cost occasioned by such substitution, and Owner may consider such price adjustment in evaluating Bids and making the Contract award.

12.04 If apparent Successful Bidder declines to make any such substitution, Owner may award the Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, or other individuals or entities. Declining to make requested substitutions will constitute grounds for forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual, or entity so listed and against which Owner or Engineer makes no written objection prior to the giving of the Notice of Award will be deemed acceptable to Owner and Engineer subject to subsequent revocation of such acceptance as provided in Paragraph 7.06 of the General Conditions.

38. The matter of Owner retaining the right to disapprove of or reject certain Subcontractors, Suppliers, individuals, or entities (including those who are to furnish the principal items of material and equipment) which apparent Successful Bidder proposes for the Work has not been approached uniformly nor with unanimous endorsement by various interested organizations. Prequalification of certain Subcontractors, Suppliers, individuals, or entities prior to the submission of Bids is one approach, but the effort, procedures, and intricacies involved require careful consideration, and prequalification may not be permitted on public works projects in some jurisdictions. Provisions dealing with this matter after the submittal of a Bid are contained in Paragraph 7.06 of the General Conditions. EJCDC believes that, as a general principle, Contractors should be entitled to retain Subcontractors, Suppliers, individuals, or entities of their own choosing, that occasions when Owner and Engineer will wish to either require use of specific Subcontractors, Suppliers, or personnel, or to disapprove or reject proposed or retained Subcontractors, Suppliers, or personnel will arise infrequently, and that the right to reject should be exercised only with appropriate supporting data. It is recognized, however, that there will be situations in which, because of the peculiarities of a given project, it will be important for Owner and Engineer to have the right to reject certain Subcontractors, Suppliers, individuals, or entities that are proposed for or have been retained for the Work.

39. Provisions dealing with the prequalification of Subcontractors, Suppliers, individuals, or entities prior to the opening of Bids should be set forth in Article 12, as should provisions dealing with Owner’s right to disapprove between the time of the opening of Bids and the giving of the Notice of Award. Coordination of the language with Article 3 and Article 19 of these Instructions should not be overlooked. It is important to remember that Owner’s right to reject will apply only to those Subcontractors, Suppliers, individuals, or entities whose identity is to be submitted to Owner as required by these Instructions; accordingly, unless a particular trade, manufacturer, etc., has been so singled out, the right to reject would not exist (except as generally provided in Paragraph 7.06 of the General Conditions). In the event Subcontractors, Suppliers, individuals, or entities are not required to be identified, it may be appropriate to delete some or all of Article 12.

40. Requiring the apparent Successful Bidder to retain a substitute Subcontractor, Supplier, individual, or entity that is acceptable to Owner and Engineer may have a serious effect on the Bid price first submitted, and there are various ways of dealing with the situation should it arise. EJCDC’s suggested approach is set forth in the last sentence of Paragraph 12.03. Most owners favor this approach as being more equitable to contractors and for its tendency to produce a lower initial Bid.

Others may prefer an alternative approach that does not allow a price increase, because of legal constraints applicable to public works projects or because of the desire to hold firm the initial Bid even though this may result generally in higher Bids. This alternative may be accomplished by revising the last sentence of Paragraph 12.03 to state:

“If Owner or Engineer, after due investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or entity, Owner may, before the Notice of Award is given, request apparent Successful Bidder to submit an acceptable substitute, without an increase in Bid price.”

In addition, under the alternative approach Owner and its advisors may conclude that it would be inequitable to claim a Bid security forfeiture, hence the second sentence of Paragraph 12.04 would be revised to state:

“Declining to make requested substitutions will not constitute grounds for forfeiture of the Bid security of any Bidder.”

There are other sound ways to address these problems. The entire matter should be reviewed by Owner and Owner’s legal counsel prior to finalizing these Instructions.

41. Any restrictions or limitations on subcontracting should appear in SC 7.06, and cross-references to that location should appear here in Article 12.

42. Reference should be made to applicable Laws and Regulations with respect to Subcontractors, Suppliers, individuals or entities. Specific provisions may be required by Laws or Regulations, in which case Article 12 may require amending or deletion and replacement with the required language. Note also that Article 12 as written contemplates that Subcontractors and Suppliers required to be identified by apparent Successful Bidder prior to award of the Contract will be listed here in the Instructions. If these requirements instead will be established in the Supplementary Conditions, the Bid Form, or other location, such specific location should be noted here in Article 12.

ARTICLE 13 –  Preparation of Bid

13.01 The Bid Form is included with the Bidding Documents.

A. All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink. Erasures or alterations shall be initialed in ink by the person signing the Bid Form. A Bid price shall be indicated for each section, Bid item, alternate, adjustment unit price item, and unit price item listed therein.

B. If the Bid Form expressly indicates that submitting pricing on a specific alternate item is optional, and Bidder elects to not furnish pricing for such optional alternate item, then Bidder may enter the words “No Bid” or “Not Applicable.”

Coordinate these paragraphs carefully with the Bid Form and edit as required.

13.02 A Bid by a corporation shall be executed in the corporate name by a corporate officer (whose title must appear under the signature), accompanied by evidence of authority to sign. The corporate address and state of incorporation shall be shown.

A corporate seal may be required in some jurisdictions. If so, add appropriate wording. The following is an example: “The corporate seal shall be affixed and attested by the corporate secretary or an assistant corporate secretary.”

13.03 A Bid by a partnership shall be executed in the partnership name and signed by a partner (whose title must appear under the signature), accompanied by evidence of authority to sign. The partnership’s address for receiving notices shall be shown.

13.04 A Bid by a limited liability company shall be executed in the name of the firm by a member or other authorized person and accompanied by evidence of authority to sign. The state of formation of the firm and the firm’s address for receiving notices shall be shown.

13.05 A Bid by an individual shall show the Bidder’s name and address for receiving notices.

13.06 A Bid by a joint venture shall be executed by an authorized representative of each joint venturer in the manner indicated on the Bid Form. The joint venture’s address for receiving notices shall be shown.

13.07 All names shall be printed in ink below the signatures.

13.08 The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall be filled in on the Bid Form.

13.09 Postal and e-mail addresses and telephone number for communications regarding the Bid shall be shown.

13.010 The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state where the Project is located, or Bidder shall covenant in writing to obtain such authority and qualification prior to award of the Contract and attach such covenant to the Bid. Bidder’s state contractor license number, if any, shall also be shown on the Bid Form.

See Note to User 5, Paragraph 3.01.

ARTICLE 14 –  Basis of Bid

14.01 Lump Sum

A. Bidders shall submit a Bid on a lump sum basis as set forth in the Bid Form.

[or]

14.02 Base Bid with Alternates

A. Bidders shall submit a Bid on a lump sum basis for the base Bid and include a separate price for each alternate described in the Bidding Documents and as provided for in the Bid Form. The price for each alternate will be the amount added to or deleted from the base Bid if Owner selects the alternate.

B. In the comparison of Bids, alternates will be applied in the same order of priority as listed in the Bid Form.

[or]

14.03 Sectional Bids

A. Bidders may submit a Bid on any individual section or any combination of sections, as set forth in the Bid Form.

B. Submission of a Bid on any section signifies Bidder’s willingness to enter into a Contract for that section alone at the price offered.

C. If Bidder submits Bids on individual sections and a Bid based on a combination of those sections, such combined Bid need not be the sum of the Bids on the individual sections.

D. Bidders offering a Bid on one or more sections shall be capable of completing the Work covered by those sections within the time period stated in the Agreement.

[or]

14.04 Cost-Plus-Fee Bids

A. Bidders shall submit a Bid on the Contractor’s fee, which shall be in addition to compensation for Cost of the Work. Such fee shall be either (1) a fixed fee or (2) percentages of categories of costs, as set forth in the Bid Form.

B. If the Contractor’s fee, as set forth in the Bid Form, is to be based on percentages of categories of cost, Bidders shall enter a maximum amount limiting the total fee if required by the Bid Form to do so.

C. Bidders shall submit a Bid on the Guaranteed Maximum Price, setting a maximum amount on the compensable Cost of the Work plus Contractor’s fee, if required by the Bid Form to do so.

43. Paragraph 14.01 gives four frequently used alternatives for defining the basis and determination of Bid prices. The user should select one and delete the others. For a particular project, a unique, customized set or combination of paragraphs may be necessary, following the concept shown above; for example, sectional bids together with alternates. The user should carefully review Paragraph 14.01 and compare to the final Bid Form for clarity and consistency.

44. The fourth alternative above addresses bidding on cost-plus-fee contracts. See EJCDC® C-525, Agreement Between Owner and Contractor for Construction Contract (Cost-Plus). Such contracts are more frequently formed through a negotiation or proposal/selection process, but may in some cases be competitively bid. The Instruction above, the Bid comparison provisions of Paragraph 19.03 below, and Article 5 of the Bid Form all assume that the principal means of comparing cost-plus-fee bids will be the Guaranteed Maximum Price. An alternative to this would be to make a selection based on the Contractor’s fee, either because no Guaranteed Maximum Price is to be included as part of the specific contract or bidding process, or because in a particular case the Contractor’s fee is judged to be the more critical criterion for Contractor selection. The Instructions and Bid Form must be customized to accommodate a selection based on Contractor’s fee.

45. Also note the importance of including the following paragraph, 14.02, when unit prices are part of the Bid. It is common for bid forms to be structured to require lump sum prices for specified portions of the Work, and unit prices for other Work items.

14.05 Unit Price

A. Bidders shall submit a Bid on a unit price basis for each item of Work listed in the unit price section of the Bid Form.

B. The “Bid Price” (sometimes referred to as the extended price) for each unit price Bid item will be the product of the “Estimated Quantity” (which Owner or its representative has set forth in the Bid Form) for the item and the corresponding “Bid Unit Price” offered by the Bidder. The total of all unit price Bid items will be the sum of these “Bid Prices”; such total will be used by Owner for Bid comparison purposes. The final quantities and Contract Price will be determined in accordance with Paragraph 13.03 of the General Conditions.

C. Discrepancies between the multiplication of units of Work and unit prices will be resolved in favor of the unit prices. Discrepancies between the indicated sum of any column of figures and the correct sum thereof will be resolved in favor of the correct sum.

Some lettings may be based exclusively on unit prices. As noted following Paragraph 14.01 above, it is also common for bid forms to be structured to require lump sum prices for specified portions of the Work, and unit prices for other Work items. Unit prices on select items can also be used in combination with other pricing methods such as cost-plus-fee; see Article 5 of EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus).

14.06 Allowances

A. For cash allowances the Bid price shall include such amounts as the Bidder deems proper for Contractor's overhead, costs, profit, and other expenses on account of cash allowances, if any, named in the Contract Documents, in accordance with Paragraph 13.02.B of the General Conditions.

14.07 Price-Plus-Time Bids

A. The Owner will consider the time of Substantial Completion commitment made by the Bidder in the comparison of Bids.

B. Bidder shall designate the number of days required to achieve Substantial Completion of the Work and enter that number in the Bid Form as the total number of calendar days to substantially complete the Work.

C. The total number of calendar days for Substantial Completion designated by Bidder shall be less than or equal to a maximum of [____], but not less than the minimum of [____]. If Bidder purports to designate a time for Substantial Completion that is less than the allowed minimum, or greater than the allowed maximum, Owner will reject the Bid as nonresponsive.

D. The Agreement as executed will contain the Substantial Completion time designated in Successful Bidder’s Bid, and the Contractor will be assessed liquidated damages at the rate stated in the Agreement for failure to attain Substantial Completion within that time.

E. [Bidder shall also designate the time in which it will achieve Milestones, and achieve readiness for final payment. Such time commitments shall be consistent with the “Time of Substantial Completion” to which Bidder commits. The Agreement as executed will contain, as binding Contract Times, Successful Bidder’s time commitments regarding Milestones, as applicable, and readiness for final payment.]

46. Paragraph 14.04 should be used if Bidder is permitted to designate the Contract Times and it is therefore necessary to explain the manner in which differences in completion time will be compared in determining the Successful Bidder. In the more common situation in which the Contract Times are fixed by Owner (by setting them out in the Agreement that has been included in the Bidding Documents), delete Paragraph 14.04.

47. The primary purpose of this price-plus-time bidding procedure is to encourage the shortening of the construction duration.  It is commonly referred to as A+B bidding. This procedure is beneficial to the Owner in situations in which it is advantageous for the Work to be completed early. The apparent low bidder is determined based on a monetary combination of the traditional Contract bid item(s) (A) and the time component (B) proposed by Bidder.

48. When price-plus-time (A+B) bidding is used, the date of completion in readiness for final payment should be linked in the Agreement to the date of Substantial Completion; typically Bidders should not be asked to separately designate such date of final completion. Similarly, establishing intermediate Milestones (or asking Bidders to designate times to achieve Milestones) may be difficult because of the uncertainty of the date required for Substantial Completion, pending receipt of the Bids. For these reasons, in most cases Paragraph 14.04.E will not be needed, and should be deleted.

49. Check that the jurisdiction of the project permits consideration of the time proposed by the Bidder when determining the lowest responsive bid.

50. Another means of encouraging early completion is to offer a monetary incentive (bonus) for early completion.

51. If no liquidated damages for late completion of the Work are specified, it will be necessary to specify an adjusting amount or formula for comparing bids and Paragraph 14.04.D modified accordingly.

52. Note that the Bidder may intend to achieve the reduced project duration resulting from this price-plus-time bidding procedure by accelerated work schedules.  As such the Owner and Engineer may require increased personnel for testing and inspection as well as other resources to accommodate the accelerated schedule.

53. This bidding procedure is not appropriate for all contracts. Site access limitations, safety concerns, potential third party conflicts, trade-stacking worries, and scheduling complexities (including those associated with Milestones) may make it too risky to encourage contractors to strive for an early completion.

ARTICLE 15 –  Submittal of Bid

15.01 With each copy of the Bidding Documents, a Bidder is furnished one separate unbound copy of the Bid Form, and, if required, the Bid Bond Form. The unbound copy of the Bid Form is to be completed and submitted with the Bid security and the other documents required to be submitted under the terms of Article 7 of the Bid Form.

54. The language of Paragraph 15.01 may be modified to require submittal of a bound copy of the Bidding Documents intact with the Bid. This is not recommended by EJCDC, but may be required by Laws and Regulations.

55. Some public and private owners allow for some form of electronic submittal of bids, or for preparation and submittal of bids on spreadsheets or in similar formats that allow bidders to process and manage entries, particularly unit prices, with speed and accuracy. Article 15 is an appropriate location for providing instructions regarding such submittals.

15.02 A Bid shall be received no later than the date and time prescribed and at the place indicated in the advertisement or invitation to bid and shall be enclosed in a plainly marked package with the Project title (and, if applicable, the designated portion of the Project for which the Bid is submitted), the name and address of Bidder, and shall be accompanied by the Bid security and other required documents. If a Bid is sent by mail or other delivery system, the sealed envelope containing the Bid shall be enclosed in a separate package plainly marked on the outside with the notation “BID ENCLOSED.” A mailed Bid shall be addressed to [_____].

15.03 Bids received after the date and time prescribed for the opening of bids, or not submitted at the correct location or in the designated manner, will not be accepted and will be returned to the Bidder unopened.

56. Bids are usually submitted to and opened at the Owner’s office, and this is frequently different from the Issuing Office.

57. Practices vary with respect to the documentation required to be submitted with Bids. It is usually necessary to supplement Article 15.

ARTICLE 16 –  Modification and Withdrawal of Bid

16.01 A Bid may be withdrawn by an appropriate document duly executed in the same manner that a Bid must be executed and delivered to the place where Bids are to be submitted prior to the date and time for the opening of Bids. Upon receipt of such notice, the unopened Bid will be returned to the Bidder.

16.02 If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid in the manner specified in Paragraph 16.01 and submit a new Bid prior to the date and time for the opening of Bids.

16.03 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a material and substantial mistake in the preparation of its Bid, that Bidder may withdraw its Bid, and the Bid security will be returned. Thereafter, if the Work is rebid, that Bidder will be disqualified from further bidding on the Work.

58. Paragraph 16.02 allows Bidders who withdraw bids prior to opening to submit a second bid. This may not be permitted in all jurisdictions.

59. Withdrawal of any Bid that is demonstrated to contain a substantial mistake is permitted under Paragraph 16.03. However, it is recognized that some Laws and Regulations or Owners’ standards or policies may differ and that it may be necessary to modify or delete Paragraph 16.03.

ARTICLE 17 –  Opening of Bids

17.01 Bids will be opened at the time and place indicated in the advertisement or invitation to bid and, unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base Bids and major alternates, if any, will be made available to Bidders after the opening of Bids.

[or]

17.02 Bids will be opened privately.

Two paragraphs are provided, one for public opening and one for private opening.

ARTICLE 18 –  Bids to Remain Subject to Acceptance

18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but Owner may, in its sole discretion, release any Bid and return the Bid security prior to the end of this period.

60. Provisions on the commencement of Contract Times appear in Paragraph 4.01 of the General Conditions. Note that the period of time during which Bids are to remain open and by which a Notice of Award is to be given are interrelated with the date when the Contract Times commence to run. The EJCDC suggested schedule of events between the opening of Bids and the starting of the Contract Times is discussed in the Commentary on the EJCDC Construction Documents, EJCDC® C-001, in the section commenting on Article 4 of the General Conditions. Any changes must be carefully coordinated among all of the Bidding Documents.

61. In some cases it may be feasible to extend the time that a Bid remains subject to acceptance by mutual written agreement of Owner and one or more Bidders and their respective sureties. Note, however, that the time for performance and completion of the Work are material terms of the Contract, and an extension could create a conflict with those terms. In many instances it may be better practice to rebid the Work rather than issuing lengthy extensions of the time for acceptance of bids.

ARTICLE 19 –  Evaluation of Bids and Award of Contract

19.01 Owner reserves the right to reject any or all Bids, including without limitation, nonconforming, nonresponsive, unbalanced, or conditional Bids. Owner will reject the Bid of any Bidder that Owner finds, after reasonable inquiry and evaluation, to not be responsible. If Bidder purports to add terms or conditions to its Bid, takes exception to any provision of the Bidding Documents, or attempts to alter the contents of the Contract Documents for purposes of the Bid, then the Owner will reject the Bid as nonresponsive; provided that Owner also reserves the right to waive all minor informalities not involving price, time, or changes in the Work.

19.02 If Owner awards the contract for the Work, such award shall be to the responsible Bidder submitting the lowest responsive Bid.

The statement in Paragraph 19.02 is the prevailing rule for competitively bid public projects, and is commonly used in private construction procurements as well. The clear, unequivocal statement of the basic rule for winning the award—that the contract will go to the qualified bidder submitting the low bid—will encourage participation, stimulate competitive pricing, and avoid bid disputes. If governing ordinances or statutes, or Owner preferences, require a different rule, then amend this paragraph accordingly.

19.03  Evaluation of Bids

A. In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed requirements, and such alternates, unit prices, and other data, as may be requested in the Bid Form or prior to the Notice of Award.

B. In the comparison of Bids, alternates will be applied in the same order of priority as listed in the Bid Form. To determine the Bid prices for purposes of comparison, Owner shall announce to all bidders a “Base Bid plus alternates” budget after receiving all Bids, but prior to opening them. For comparison purposes alternates will be accepted, following the order of priority established in the Bid Form, until doing so would cause the budget to be exceeded. After determination of the Successful Bidder based on this comparative process and on the responsiveness, responsibility, and other factors set forth in these Instructions, the award may be made to said Successful Bidder on its base Bid and any combination of its additive alternate Bids for which Owner determines funds will be available at the time of award.

[or]

C. For determination of the apparent low Bidder(s) when sectional bids are submitted, Bids will be compared on the basis of the aggregate of the Bids for separate sections and the Bids for combined sections that result in the lowest total amount for all of the Work.

[or]

D. For the determination of the apparent low Bidder when unit price bids are submitted, Bids will be compared on the basis of the total of the products of the estimated quantity of each item and unit price Bid for that item, together with any lump sum items.

[or]

E. For the determination of the apparent low Bidder when cost-plus bids are submitted, Bids will be compared on the basis of the Guaranteed Maximum Price set forth by Bidder on the Bid Form.

Paragraph 19.03.B provides alternative choices for comparison of bids. This must be carefully coordinated with the basis of Bid price set forth in Paragraph 14.03 above and in the Bid Form.  With respect to cost-plus-fee contracts, see Note to User 2 following Paragraph 14.01 above.

The following should be included in these Instructions only when Paragraph 14.04, establishing a process for Bidders to commit to a shortened time for attaining Substantial Completion, will be used (price-plus-time or “A+B” bidding).

F. Bid prices will be compared after adjusting for differences in time of Substantial Completion (total number of calendar days to substantially complete the Work) designated by Bidders.  The adjusting amount will be determined at the rate set forth in the Agreement for liquidated damages for failing to achieve Substantial Completion, or such other amount that Owner has designated in the Bid Form.

1. The method for calculating the lowest bid for comparison will be the summation of the Bid price shown in the Bid Form plus the product of the Bidder-specified time of Substantial Completion (in calendar days) times the rate for liquidated damages [or other Owner-designated daily rate] (in dollars per day).

2. This procedure is only used to determine the lowest bid for comparison and contractor selection purposes. The Contract Price for compensation and payment purposes remains the Bid price shown in the Bid Form.

62. The monetary value of each calendar day to complete the Work will typically be the liquidated damages amount set forth in the Agreement for failing to achieve Substantial Completion. Thus note the importance of setting and documenting the liquidated damages for late completion to a realistic value accurately reflecting the daily effect of delays to the project or benefits of earlier completion. In appropriate cases (for example, if there are no liquidated damages stated) an alternative per-day amount can be used, such as “Monetary Value for each Calendar Day.” Regardless of the label, Owner or its representative (drafter) should specify the per-day amount in the Bid Form before distribution to Bidders.

63. The required payment and performance bonds will be based on the total construction cost shown in the Bid Form—the Successful Bidder’s Bid Price including any accepted alternates.

64. This provision must be closely coordinated with the corresponding content of the Bid Form and the Agreement.

19.04 In evaluating whether a Bidder is responsible, Owner will consider the qualifications of the Bidder and may consider the qualifications and experience of Subcontractors and Suppliers proposed for those portions of the Work for which the identity of Subcontractors and Suppliers must be submitted as provided in the Bidding Documents.

19.05 Owner may conduct such investigations as Owner deems necessary to establish the responsibility, qualifications, and financial ability of Bidders and any proposed Subcontractors or Suppliers.

65. Certain rights of Owner stated in Article 19, such as those regarding waiver of informalities in submitted Bids, or pertaining to qualifications and experience of Subcontractors, Suppliers, individuals and entities, may not be available in public bidding.

66. Note particularly the relationship of Paragraph 19.05 to Notes to User accompanying Article 12.

67. Many factors not included in Article 19 as written may be important to consider in evaluating Bids for any particular project, and it will often be necessary to amend or supplement Article 19. When factors in addition to price will be significant in evaluating Bids, the manner in which evaluations will be made should be fully described in Article 19.

68. In the event major equipment is included in the Work, it may be appropriate to consider differences in operating efficiency and service support facilities. Relevant factors may include, for example, Owner-required inventory of spare parts; building design changes that may be required to accommodate the proposed equipment; experience and performance record of the Supplier or the manufacturer; and maintenance and frequency of inspections required to assure reliable performance of the equipment. Equipment-related bidding criteria may be stated in a manner similar to the following example:

“The evaluation of Supplier’s or manufacturer’s data on [___] submitted with the Bid, or submitted upon request prior to the Notice of Award, will include consideration of the efficiency and related operating expense during the anticipated useful life of the equipment and the availability of service support facilities. Costs related to efficiency will be calculated as follows:

Anticipated useful life 15 years.

Annual service 4,000 hours.

Average energy costs $0.08/kwh.

Capitalization at 10% interest.”

69. Note the time within which Notice of Award may be issued is governed by the need to allow the Successful Bidder sufficient time in which to sign the Agreement—see Article 21 below.

70. EJCDC® C-510, Notice of Award, is recommended for use in awarding the Contract.

ARTICLE 20 –  Bonds and Insurance

20.01 Article 6 of the General Conditions, as may be modified by the Supplementary Conditions, sets forth Owner’s requirements as to performance and payment bonds and insurance. When the Successful Bidder delivers the Agreement (executed by Successful Bidder) to Owner, it shall be accompanied by required bonds and insurance documentation.

In the event bonds are not required, it would be appropriate to modify Paragraph 20.01. For recommended Performance and Payment Bond Forms, see EJCDC® C-610 and C-615.

ARTICLE 21 –  Signing of Agreement

21.01 When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the unexecuted counterparts of the Agreement along with the other Contract Documents as identified in the Agreement. Within 15 days thereafter, Successful Bidder shall execute and deliver the required number of counterparts of the Agreement (and any bonds and insurance documentation required to be delivered by the Contract Documents) to Owner. Within ten days thereafter, Owner shall deliver one fully executed counterpart of the Agreement to Successful Bidder, together with printed and electronic copies of the Contract Documents as stated in Paragraph 2.02 of the General Conditions.

71. Practices vary widely, and it is recognized that the procedures described in Article 21 may often require amending. See Commentary on the 2013 EJCDC Construction Documents, EJCDC® C-001 (section commenting on Article 4 of the General Conditions) for discussion of EJCDC's suggested scheduling of events prior to starting of the Contract Times.

72. It is customary for Owner to fill in the date on the signature page of the Agreement in order to indicate when it is to become effective (the Effective Date of the Contract) so that the required bonds may be properly dated.

	ADDITIONAL ARTICLES

Articles 1 through 21 of these Suggested Instructions to Bidders for Construction Contracts, when used as intended with the other EJCDC construction related documents, address the basic subject matter required for Instructions to Bidders on most projects. However, it is often necessary to supplement the Instructions to Bidders with additional articles addressing:

1.
prevailing wage rates statements required by Laws or Regulations, funding agencies, or appropriate reference thereto;

2.
purchasing by Owner and subsequent assignment of procurement contracts to Contractor;

3.
Owner’s special tax exemption; or

4.
intended use of partnering.


Examples of some supplementary articles are presented in Articles 22 and 23.


ARTICLE 22 –  Sales and Use Taxes

22.01 Owner is exempt from [_____] state sales and use taxes on materials and equipment to be incorporated in the Work. (Exemption No. [_____]). Said taxes shall not be included in the Bid. Refer to Paragraph SC-7.09 of the Supplementary Conditions for additional information.

Public owners are exempt from sales taxes only in some states, and only under certain circumstances. Advice of Owner’s legal counsel is essential since statutory exemptions vary extensively. Note Paragraph 7.09 of the General Conditions and SC-7.09 of the Supplementary Conditions for conflicts and modify this Article if necessary.

ARTICLE 23 –  Contracts to be Assigned

When the Contractor will be required to accept assignment of a procurement contract, previously entered into by the Owner (as “Buyer”) with a manufacturer (as “Seller”) for the direct purchase of goods and special services, insert at this location in these Instructions to Bidders for the Construction Contract language regarding the assignment. For model language, refer to EJCDC® P-200, Notes to User at Article 23.  For additional information on assigning a procurement contract, refer to EJCDC® P-001, Commentary on the EJCDC Procurement Documents.
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