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License Agreement 

Before you use this EJCDC document:

1. Read this License Agreement in its entirety. As purchaser, you agree to comply with and are bound by the License Agreement’s terms, conditions, and instructions when you use the attached EJCDC document. Commencement of use of the attached document indicates your acceptance of these terms, conditions, and instructions. If you do not agree to them, you should promptly return the materials to the vendor. 

2. This License Agreement applies to the attached document only. Other licensing terms and instructions may apply to other EJCDC documents. 
3. The Engineers Joint Contract Documents Committee ("EJCDC") provides EJCDC Design and Construction Related Documents (including but not limited to the EJCDC document that is attached, and all other documents in the EJCDC Construction Series, Engineering Series, Design-Build Series, Remediation Series, Procurement Series, and Narrative Series) and licenses their use worldwide. You assume sole responsibility for the selection of specific documents or portions thereof to achieve your intended results, and for the installation, use, and results obtained from EJCDC Design and Construction Related Documents.

4. You acknowledge that you understand that the text of the EJCDC Design and Construction Related Documents has important legal consequences and that consultation with an attorney is recommended with respect to use or modification of the text. You further acknowledge that EJCDC documents are protected by the copyright laws of the United States.

5. Make sure that you have the correct word processing software for the attached EJCDC document, which is distributed in Microsoft Word (.doc) format (or, in the case of EJCDC® C-620, Contractor’s Application for Payment, in Microsoft Excel).

6. EJCDC allows the end user wide discretion in using and editing the attached document, subject to the provisions of the License Agreement.  You are advised, however, that EJCDC documents contain numeric and other cross-references, and that changes to one part of the document may affect other parts.  It is solely your responsibility to assure the adequacy and consistency of the final document for your purposes. 


How to Use This Document:

1. Although EJCDC has made reasonable efforts to achieve uniformity of formatting, some document controls (e.g., bold, underline, font size, indentation, numbering, pagination, table of contents) may be affected by software versioning and translators, user settings, changes during editing, and other factors, and may require user intervention to restore intended format and appearance.  

2. The attached document is a form that is intended to be revised and modified to meet the project-specific needs of each use or application of the document. For the attached EJCDC document, it is not necessary to show changes to the text, through “Track Changes,” redline/strikeout, highlighting, or other means. Users may choose to retain the attribution to EJCDC and its supporting organizations, such as document numbers, footers, and logos; or the user may delete these items, at user’s option. Both approaches are permitted. In other situations, the user may use only selected clauses from the document (for example, for inclusion in a different contract form). This is a permitted use. Note that under the terms of the License Agreement below, EJCDC reserves all rights to the content of the document, but allows use without copyright attribution.

3. The attached EJCDC document may contain “Notes to User,” bracketed comments, or prompts that provide instructions for filling in project-specific information, selecting the appropriate clause from a list of options, or making additions or deletions, or that give background information regarding a particular provision. The user may (and in most cases should) delete these notes, comments, and prompts during the drafting process. 

4. The License Agreement typically is removed when a document is being prepared for use on a specific project. The terms of the License Agreement remain in effect regardless of whether it has been removed or remains attached to the document.

Limited License:

As purchaser, you have a limited nonexclusive license to:

1. Use the attached EJCDC document on any number of machines owned, leased, or rented by your company or organization.

2. Use the attached EJCDC document for bona fide contractual and project purposes.  Such purposes expressly include controlled distribution to bona fide bidders and proposers, either through direct transmittal in printed or electronic format or posting on a website or other electronic distribution point to which access is limited to bona fide bidders and proposers or others having direct interest in the contract or project. In the case of administrative forms to be used by other project participants, you may make this EJCDC document available for use by such other participants. For example, a project owner that has purchased EJCDC® C-620, Contractor’s Application for Payment, may make such form available to the construction contractor for its use in applying for progress payments.

3. Copy the attached EJCDC document into any machine-readable or printed form for backup or modification purposes in support of your use of the document.

You further agree: 

1. To comply with all terms, conditions, and instructions in this License Agreement.

2. That all proprietary and intellectual property rights in the attached EJCDC document and all other EJCDC Design and Construction Related Documents are and shall remain the property of EJCDC and its sponsoring organizations. 

3. It is not necessary to include copyright notices when using the attached form.

4. To not use, copy, modify, or transfer the attached EJCDC document or any other EJCDC Design and Construction Related Documents, or any copy, modification or merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of the attached EJCDC document, or any other EJCDC Design and Construction Related Document, in printed or machine-readable format for resale, and any resale of this document in any format, are expressly prohibited. Making the attached EJCDC document or any other EJCDC Design and Construction Related Document, in whole or in part, available or accessible on an uncontrolled, public-access website or other uncontrolled electronic distribution point—in any format whatever, whether with or without watermarks, as a Microsoft Word document or in portable document format (PDF)—is expressly prohibited.

5. As an EJCDC limited licensee you may seek advance written permission from the EJCDC Copyright Administrator to use the attached EJCDC document for educational purposes, subject to terms and conditions to be established by the Copyright Administrator for the specific educational use. 

Term:

This license is effective for three years after date of purchase, or six years after the last day of the year of issuance for the attached document (shown in the copyright notice), whichever occurs later, and shall terminate at that time, unless earlier terminated as provided herein, or unless EJCDC extends the term of this license to you, in writing, or publishes on the ejcdc.org website or the websites of the National Society of Professional Engineers, American Council of Engineering Companies, and American Society of Civil Engineers, an applicable extension of the term of license for a certain period of time for bona fide contractual and project or other authorized uses.  You agree upon termination to destroy the attached EJCDC Design and Construction Related Document along with all copies, modifications and merged portions in any form (except those copies already in actual project or contract use, or maintained in files or records of completed projects).

EJCDC reserves the right during the term of this agreement to provide access to the purchased document through alternative means, based on improvements or changes in technology, or to transition the document to secure document platforms or other formats, while maintaining user’s access privileges.

EJCDC from time to time publishes new, updated editions of the EJCDC Design and Construction Related Documents. EJCDC highly recommends the use of the most current editions of its documents.  EJCDC may, at its sole discretion, withdraw from authorized use any document that has been subsequently updated and for which the license has expired.  

You may terminate the license at any time by destroying the attached EJCDC document together with all copies, modifications and merged portions in any form (except those copies already in actual project or contract use, or maintained in files or records of completed projects). It will also terminate upon conditions set forth elsewhere in this License Agreement or if you fail to comply with any term or condition of this License Agreement. 

Limited Warranty:

If EJCDC has distributed this document on a compact disc, then EJCDC warrants the CD on which this document is furnished to be free from physical defects in materials and workmanship under normal use for a period of ninety (90) days from the date of delivery to you as evidenced by a copy of your receipt.  
There is no other warranty of any kind, either express or implied, including, but not limited to the implied warranties of merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, so the above exclusion may not apply to you. You may also have other rights which vary from state to state.

EJCDC does not warrant that the functions contained in EJCDC Design and Construction Related Documents will meet your requirements or that the operation of EJCDC Design and Construction Related Documents will be uninterrupted or error free.

Limitations of Remedies:

EJCDC’s entire liability and your exclusive remedy shall be: 
1. the replacement of the CD (if any) distributed by EJCDC, containing this document, provided such CD does not meet EJCDC's "Limited Warranty" and is returned to EJCDC’s selling agent with a copy of your receipt, or

2. if EJCDC’s selling agent is unable to deliver a replacement CD which is free of defects in materials and workmanship, you may terminate this Agreement by returning EJCDC Document and your money will be refunded.

As purchaser, you assume full responsibility for determining the suitability of this document to your purposes, and for the application and use of this document for contractual or project purposes. To the fullest extent permitted by law, in no event will EJCDC, its sponsoring organizations, its committee members, attorneys, consultants, authorized vendors, or advisors, or their respective staff members, employees, agents, or contractors, be liable to you or any other party for any damages, including any lost profits, lost savings, contractual liabilities, disappointed commercial expectations, economic loss, or other direct, incidental, or consequential damages arising out of the content, unenforceability, insufficiency, inadequacy, use or inability to use the attached EJCDC document or any other EJCDC Design and Construction Related Documents, even if EJCDC has been advised of the possibility of such damages, or for any claim by any other party.  

Some states do not allow the limitation or exclusion of liability for incidental or consequential damages, so portions of the above limitation or exclusion may not apply to you.

General:

You may not sublicense, assign, or transfer this license except as expressly provided in this License Agreement. Any attempt otherwise to sublicense, assign, or transfer any of the rights, duties, or obligations hereunder is void. If you transfer or purport to transfer such rights, duties, or obligations to another party, your license is automatically terminated.

This License Agreement shall be governed by the laws of the State of Virginia. If you have any questions concerning this License Agreement, or any requests or inquiries regarding the EJCDC copyright, you may contact EJCDC by writing to:


EJCDC Copyright Administrator

c/o National Society of Professional Engineers


1420 King Street


Alexandria, VA 22314


Phone: (703) 684-2845


Fax:   (703) 836-4875


e-mail: aschwartz@nspe.org 
You acknowledge that you have read this License Agreement, understand it and agree to be bound by its terms and conditions. You further agree that it is the complete and exclusive statement of the License Agreement and supersedes any proposal or prior agreement, oral or written, and any other communications between us relating to the subject matter of this License Agreement.




Information regarding the content of the attached EJCDC document and other EJCDC Design and Construction Related Documents may be obtained at ejcdc.org or from the following EJCDC sponsoring organizations: 

National Society of Professional Engineers

1420 King Street, Alexandria, VA  22314-2794

(703) 684-2882

www.nspe.org
American Council of Engineering Companies

1015 15th Street N.W., Washington, D.C.  20005

(202) 347-7474

www.acec.org
American Society of Civil Engineers

1801 Alexander Bell Drive, Reston, VA  20191-4400

(800) 548-2723

www.asce.org
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ENGINEER’S LETTER TO OWNER REQUESTING

INSTRUCTIONS CONCERNING BONDS AND INSURANCE

NOTES TO USER

1. 
This EJCDC document presents model language for the Engineer’s use in requesting written instructions from the Owner regarding bonds and insurance requirements to be included in the construction Contract Documents.  It is recommended that the Engineer’s letter to the Owner be tailored to the particular project, and printed on the Engineer’s letterhead.

2. 
For additional information regarding this document, see EJCDC® C-001, Commentary on the 2013 EJCDC Construction Documents. 

3. 
Insert project-specific information in place of the bracketed text below.

4. 
Delete these Notes to Users, bracketed notes and prompts, the footer, and the EJCDC logo before transmitting letter to the Owner.

[Letterhead of Engineer]

[Date]

[Addressee name]

[Owner organization name]

[Street address]

[City, state, postal code]

Subject:  

[Project name and identification number(s)]

Engineer’s Request for Owner’s Instructions Concerning Bonds and Insurance

Dear 



:

We are in the process of preparing the [bidding documents, or request for proposals, or other construction procurement documents, and the] construction contract for the above-referenced project.  The Owner’s instructions are requested concerning the bid security (for example, bid bonds) to be required of bidders, and the construction contract provisions relating to performance and payment bonds, and insurance requirements and coverages. These are decisions requiring specialized insurance and risk management expertise that we, as engineers, do not have.  We strongly urge that your organization discuss these issues with and forward this letter, together with information regarding the Project and proposed construction contract, to a knowledgeable construction insurance consultant.  In our view, the modest investment of time and money required to obtain the recommendations of such a consultant may result in savings in actual insurance costs that will be part of the Project’s construction Contract Price.  In addition, such a consultation will help avoid the potential of later incurring an uninsured or under-insured loss. And, as with all contractual matters, we recommend that you consult with legal counsel.

The discussions of coverages contained in the enclosed excerpts from EJCDC® C-001, Commentary on the 2013 EJCDC Construction Documents, may prove helpful by presenting general background information, but are not intended as a substitute for qualified insurance advice with respect to this particular Project, or any other project.

To assist you in this matter, enclosed are the following:

1. EJCDC® C-700, Standard General Conditions of the Construction Contract (2013 edition) (“General Conditions”).  In particular, please refer to Article 6, “Bonds and Insurance.”

2. The portion of EJCDC® C-800, Guide to the Preparation of Supplementary Conditions (2013 edition) (“Supplementary Conditions”), containing a framework for Project-specific Supplementary Conditions regarding insurance.

3. Articles 8 and 20 of EJCDC® C-200, Suggested Instructions to Bidders for Construction Contract (2013 edition) (“Instructions to Bidders”), dealing with bonds and insurance. 

4. Two bid bond forms: EJCDC® C-430, Bid Bond (Penal Sum Form), and EJCDC® C-435, Bid Bond (Damages Form) (2013 edition). If bid security is required, and if a specific bid bond form is to be specified, Owner may wish to select one of these two forms for inclusion in the Bidding Documents. 

5. EJCDC’s construction contract bonds: EJCDC® C-610, Performance Bond, and EJCDC® C-615, Payment Bond (2013 edition), which have been drafted by EJCDC and others in consultation with the Surety and Fidelity Association of America and National Association of Surety Bond Producers, and which we recommend that you consider for inclusion in the Bidding Documents, subject to your approval, if you will be requiring construction contract bonds.

6. Excerpts from EJCDC® C-001, Commentary on the 2013 EJCDC Construction Documents, regarding insurance-related provisions in the Instructions to Bidders; bid security/bid bonds; Performance Bond and the Payment Bond; and insurance provisions in the Article 6 of the General Conditions and the Supplementary Conditions).  

7. EJCDC® C-052, Owner’s Instructions to Engineer Concerning Bonds and Insurance for Construction (2013 edition), for your use in responding to this letter.

Standard Wording Used

The wording proposed for inclusion in the bond- and insurance-related Supplementary Conditions and Instructions to Bidders for your Project would be based on (or the same as) the standard wording contained in EJCDC® C-800, Guide to the Preparation of Supplementary Conditions (2013 edition), and in EJCDC® C-200, Suggested Instructions to Bidders (2013 edition), both of which are carefully interrelated with the EJCDC General Conditions.

Builder’s Risk Insurance

The General Conditions assume that the Contractor will furnish the builder’s risk insurance for the Project. This is a common approach and is based in part on the expertise of construction contractors in procuring this specialized form of insurance. However, Owner-purchase of builder’s risk insurance is also common, and EJCDC includes a Supplementary Condition that should be used if Owner-purchase is preferred.  Many Owners are familiar with purchasing builder’s risk policies and prefer to control this portion of the Project’s risk management program. Other factors may be relevant in determining which party, Owner or Contractor, purchases the builder’s risk policy. As a generalization, Owner-furnished builder’s risk insurance is common for projects at existing facilities, where the Owner already has property insurance in place on the existing structures, whereas Contractor-furnished property insurance is common when the Project involves the construction of a new, or stand-alone facility. While these are typical considerations in determining which party will furnish the builder’s risk insurance, there are other factors that also may influence the decision; an insurance consultant or risk manager can provide more analysis, applicable to your specific situation. 

Contract Bonds and Bid Security

Please note that Paragraph 6.01 of the General Conditions requires the Contractor to furnish a performance bond and a payment bond, each in an amount at least equal to the Contract Price.  Paragraph 9.01 of the Instructions to Bidders requires each Bidder to furnish bid security equal to a specified percentage of the Bidder’s maximum bid price.  

Owner’s Response Requested

Before finalizing the Project documents, we need your instructions regarding bonds and insurance. If you decide to follow the approach to bonds and insurance reflected in the General Conditions, you may find it helpful in communicating your instructions to us to use the enclosed form, EJCDC® C-052, Owner’s Instructions to Engineer Concerning Bonds and Insurance (2013 edition).  

If you have any particular bond or insurance requirements for this Project, or you have your own bond or insurance clauses, specifications, requirements, or standard provisions, please send those to us. Indicate not only the types and amounts of coverage desired, but also how you want the standard provisions of the enclosed General Conditions and Supplementary Conditions documents to be modified. Please furnish us with specific wording for our guidance in each instance.

We expressly disclaim any expertise with respect to providing the Owner with advice on insurance and bonds, and further note that professional engineers’ professional liability insurance may not cover us relative to certain matters outside of engineering. Accordingly, please note that EJCDC® C-052, “Owner’s Instructions,” absolves the Engineer from any and all liability relative to bonds and insurance required in the project documents and provides that the Owner will defend the Engineer and hold the Engineer harmless for claims or losses related to or arising out of the Engineer’s involvement with the Owner’s insurance and bond requirements for the Project.

Conclusion

Upon receipt of your response to this letter, we will integrate the information furnished by the Owner with the other information in the documents that we are preparing and submit them to you for review and approval by the Owner, including the Owner’s legal counsel. If you have questions or comments, please contact me at [telephone number], or [e-mail address].

Sincerely,

[Engineer company name]

[Engineer’s signatory]

[Title]

Enclosures

Copies:   [Copied person, entity]

